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to achieve the policy goals of the MSSP to avoid unneces-
sary costs while achieving high quality care unless ACOs are 
subject to the stronger financial incentives to control spending 
that result from sharing risk.12

The proposed MSSP rule is a direct response to this problem. 
The changes made to the MSSP under this rule will largely deter-
mine the near-term viability of the MSSP. Below we highlight 
some of the significant proposed changes, most of which would 
be effective in 2016. ACO executives and their advisors will 
need to evaluate carefully the final changes in 2015 to determine 
whether the enhanced financial incentives and additional tools 
to manage the ACO’s patient population are sufficient to recoup 
their investment costs in developing and operating ACOs.

Extension of Track 1 Model
To prevent a potential mass exodus from the MSSP of the 
original group of ACOs, CMS proposed permitting certain 
of these ACOs to renew for an additional three-year term 
under a modified Track 1 offering lower potential shared 
savings. This renewal option would be available to those ACOs 
(approximately 75% of the original ACOs) that achieved the 
quality performance standards in at least one of its first two 
performance years and did not generate losses in excess of the 
minimum loss rate in both such years.

New Two-Sided Risk Model with Greater Financial  
Incentives and Prospective Assignment
CMS proposed a new two-sided risk model (so-called  
Track 3) with greater potential financial upside and downside 
than Track 2 and prospective assignment of beneficiaries to 
permit ACOs to better target their care management efforts. 
CMS acknowledged the significant beneficiary “churn” that 
ACOs have experienced under the current retroactive assign-
ment methodology, calculating that on average only 76% of 
beneficiaries assigned to an ACO at the end of one performance 
year have been reassigned to the same ACO at the end of the 
next performance year.13 In recognition of the greater financial 
incentives that Track 3 ACOs have to reduce costs, CMS also 
proposed to waive, for Track 3 ACOs only, various payment and 
programmatic rules designed to mitigate the risk of overuti-
lization with respect to Medicare fee-for-service (FFS) benefi-
ciaries, such as the skilled nursing facility three-day rule and 
homebound requirement under the home health benefit. 

Updates to Benchmarking Methodology
The manner in which CMS establishes and updates ACO cost 
benchmarks is crucial because it affects which ACOs will want 
to enter and remain in the MSSP. Currently, CMS calculates 
benchmarks based on historical spending updated using national 
FFS expenditures, and rebases the benchmark every three-year 
agreement period. This methodology disadvantages historically 

low-cost ACOs and jeopardizes the sustainability of the MSSP 
because no ACO could be expected to lower its spending relative 
to its historical benchmark indefinitely. Although the proposed 
rule did not include specific changes to the benchmarking or 
rebasing methodologies, CMS sought comments on a number 
of alternative methodologies designed to create more equitable 
benchmarks, including transitioning to benchmarks based solely 
on regional FFS costs over multiple agreement periods to make 
the benchmarks gradually less dependent on the ACO’s past 
performance and more dependent on the ACO’s success in being 
cost efficient relative to its local market.

While every indication is that ACO-type initiatives in 
the commercial market will continue to reshape health care 
delivery, 2015 promises to be a pivotal year for the success of 
the MSSP.

Big Data in Health Care 
—Kristen Rosati, Coppersmith Brockelman PLC

As Arthur C. Clarke said, “It is vital to remember that infor-
mation is not knowledge; that knowledge is not wisdom; 
and that wisdom is not foresight. But information is the first 
essential step to all of these.” Health information is not knowl-
edge or wisdom about improving health. But we are in the 
beginning stages of a revolution in how we can and should use 
the astounding amount of electronic health information the 
industry is assembling, to create real knowledge, wisdom, and 
foresight about how to improve care and reduce the costs of 
care. The use of “Big Data” in health care promises to funda-
mentally change the way we provide, measure, and pay for 
health care.

2014 was a big year for Big Data and 2015 likely will be  
even bigger: 

❯❯  Many hospital systems, academic medical centers, and 
health plans created their own robust, enterprise-wide data 
warehouses for research, quality improvement, and busi-
ness analytics, and participated in data-sharing collabora-
tions to support clinical integration efforts and ACOs. 

❯❯  The Patient-Centered Outcomes Research Institute 
(PCORI) issued grants to build a patient-centered research 
network to conduct comparative clinical effectiveness 
research using Big Data across numerous sources.14 

❯❯  IBM expanded the use of “Watson” for health care. Using 
this supercomputer, IBM and WellPoint had implemented 
Watson for utilization management decisions in lung can-
cer treatment at Memorial Sloan–Kettering Cancer Center. 

❯❯  A new wave of data services companies emerged to repur-
pose Big Data for health care analytics. 

❯❯  Policy groups and academics continued to focus on how we 
can provide care better and cheaper—and feed those learn-
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ings back to practitioners in the field through electronic 
health information systems—in a “learning” health care 
system.15 

Of course, the use of Big Data is not without risk and legal 
compliance complexities. We saw substantial data breaches in 
2014 involving health care, and predictions are that 2015 will 
be the “year of the hospital hack.”16 If the health care industry 
wants to continue to assemble large data resources to achieve 
these incredibly important public purposes, the industry must 
devote the resources necessary to adequately secure that data 
in the face of increasingly sophisticated cyber-attacks. 

My predictions of what type of organizations will leverage 
Big Data with less risk in 2015? First, these organizations will 
have thorough Security Risk Assessments done, revisit those 
assessments each time their information technology environ-
ment changes, and have a risk management plan in place to 
address any vulnerabilities identified. Security Risk Assess-
ments are the building blocks of good security practices and 
Health Insurance Portability and Accountability Act (HIPAA) 
Security Rule compliance. Second, these organizations will 
have an excellent cyber-liability insurance policy. Consensus 
is that cyber-attacks will happen to every large health care 
organization—it’s just a matter of when. Finally, these orga-
nizations will foster a culture of individual responsibility for 
good data security. Employees must understand that their 
individual choices can have enormous impact on their orga-
nizations; falling for a phishing email, for example, can allow 
cyber-attackers to gain access to administrative rights in a 
health care organization’s network. Of course, these are good 
rules to follow for “Small Data” organizations as well! 

2015 also will present a plethora of interesting legal compli-
ance issues in utilizing Big Data resources to support data 
collaborations, clinical integration initiatives, and ACOs. 
HIPAA compliance pops to the top of legal issues to evaluate 
in ensuring that the participants in these data sharing arrange-
ments comply with restrictions on data use. Of course, states 
often impose more restrictive health information confiden-
tiality requirements, and the move to integrate behavioral 
and medical health are triggering the need to evaluate the 
application of state mental health confidentiality laws and 
the federal substance abuse treatment regulations. Sharing 
Big Data resources between competitors presents antitrust 
compliance issues. Providing the technology necessary for 
physicians to participate in shared data resources presents 
Stark and Anti-Kickback compliance issues, and tax issues for 
nonprofit organizations. And sharing data resources presents 
challenging health information management challenges, such 
as defining the participants’ “medical record,” controlling 
responses to subpoenas and other legal requests for the record, 
and governance issues related to data use. It will be a chal-
lenging year ahead!

Emergency Preparedness  
—Elisabeth Belmont, Maine Health

The recent experience of certain U.S. hospitals in dealing with 
Ebola should indicate to health care organizations and profes-
sionals across the country the need for being proactive in 
implementing and routinely drilling on emergency prepared-
ness protocols to confirm readiness. An inherent challenge in 
planning for the possibility of a public health crisis, terrorist 
threat, environmental disaster, or other emergency situation is 
determining what level of preparedness is sufficient. Our coun-
try’s health care system, like our economy in general, operates 
on a just-in-time basis. Businesses order or make products only 
as necessary, rather than maintaining vast inventories. More-
over, the interconnectedness of today’s global economy means 
that a disruption in the availability of workers, products, parts 
or services could affect significantly health care entities’ surge 
capacity to accommodate a major disaster.  

In addition to having an emergency preparedness plan, 
health care organizations need to ensure that their policies and 
procedures are continually updated. For example:

❯❯ In response to the recent Ebola outbreak, the Department of 
Health and Human Services (HHS) released a Bulletin on 
November 10, 2014 “to ensure that HIPAA covered enti-
ties and their business associates are aware of the ways in 
which patient information may be shared under the HIPAA 
Privacy Rule in an emergency situation, and to serve as a 
reminder that the protections of the Privacy Rule are not set 
aside during an emergency.” The Bulletin describes situa-
tions in which covered entities and business associates may 
disclose protected health information in an emergency, 
while also emphasizing that “[i]n an emergency situation, 
covered entities must continue to implement reasonable 
safeguards to protect patient information against intention-
al or unintentional impermissible uses and disclosures.”17

❯❯ CMS also released Guidance on the Emergency Medi-
cal Treatment and Labor Act (EMTALA) and Ebola in 
November which specifically provides that: “It may be the 
case that hospitals, emergency medical services (EMS), and 
their State or local public health officials develop protocols 
for bringing individuals who meet criteria for a suspected 
case of Ebola only to hospitals that have been designated 
to handle potential or confirmed cases of Ebola. These 
pre-hospital arrangements do not present any conflict with 
EMTALA. This is the case even if the ambulance carrying 
the individual is owned and operated by a hospital other 
than the designated hospital, so long as the ambulance 
is operating in accordance with a community wide EMS 
protocol.”18
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