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Learn more at www.healthlawyers.org/HealthLawWeek 

Thank you to our Health Law Week Partner for their generous support:

With the landscape continuing to shift around delivery of care in the U.S. health care system, the health law 
professional is at the center, providing analysis, assessing risk, ensuring compliance, and making recommen-
dations to their organizations and clients to protect them from liability. They are the stabilizing force within the 
industry and AHLA wants to celebrate and champion these professionals!

Health Law Week is about increasing awareness of this integrated and integral profession within the health 
care industry, highlighting programs that create new opportunities for entry into the profession, showcasing 
organizations/firms dedicated to employing these professionals, and elevating this community’s contributions to 
the health care industry. This is a celebration of the individual and magnification of the collective community.
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First Reflections

Gazing into the Crystal Ball: The AHLA 2030 Task Force
Robert R. Niccolini

“The future ain’t what is used to be.” –Yogi Berra

At the June 2019 Annual Meeting in Boston, the 
Board of Directors approved the creation of the 
AHLA 2030 Task Force. Comprised of Chair Tim Adelman 
(Chief Legal Officer of Luminis Health) and members Eric 
Zimmerman (McDermott Will & Emery), Marilyn Lamar (Liss 
& Lamar), and Rachel Ludwig (Jones Day), the Task Force was 
established to help identify anticipated changes in the health law 
industry over the coming decade and recommend how AHLA 
could best respond to those changes to better serve its members. 
At the January 2020 Board of Directors meeting in Nashville, 
the Task Force presented its initial report, and I wanted to share 
some of the results of their extensive work and research from the 
last six months.

The Task Force surveyed AHLA leadership, including Prac-
tice Group and Special Council leaders; spoke with key spon-
sors; interviewed investment bankers and financial institutions; 
talked with government, academic, and private sector thought 
leaders; and performed an expansive review of available litera-
ture regarding anticipated changes in both the health care and 
health law industries. A common theme that emerged was one 
of disruption through new providers, new delivery models, new 
technology, and easier access to health law resources. But far 
from constituting an insurmountable challenge, such disrup-
tion actually represents an opportunity for those individuals 
and organizations that can best adapt to change and leverage 
innovation.

Expectations for the continued growth of the health care 
industry as a segment of the U.S. economy will come as a 
surprise to no one. In 2007, the health care industry accounted 
for 16.4% of GDP at $2.3 trillion, but by 2022, it is anticipated 
to be 19.9% of GDP at $5 trillion. Changing demographics 
will fuel both growth and cost. For example, the population of 
people aged 65-74 will nearly double from 21.7 million in 2010 
to 38.6 million by 2030. Moreover, while the U.S. population is 
aging, the birth rate is declining, which will create added stress 
on the health care workforce and industry as costs rise.1

Changes in demographics and persistent financial pres-
sures will continue to fuel consolidation in the health care 
industry and the drive to value-based contracting. At the 
same time, however, there will unquestionably be significant 
financial resources deployed to take advantage of innovation 
in the health care delivery system. Key areas will be greater 
access to health care through technology, including mobile and 
telehealth; the use of data to drive more effective and efficient 
health care delivery; and the use of technology to address the 

anticipated shortages in the health care workforce (including 
nurses and mental health professionals, among others).

Predicting developments in federal health policy in the 
coming decade with any level of specificity is probably a fool’s 
errand, given the ever-changing political landscape. That said, 
what can be predicted with a fairly high degree of certainty 
is that the role of the federal government in health care, and 
its significant impact on the industry in general, will remain 
a constant, and initiatives to control cost will undoubtedly 
remain a major area of emphasis.

As for the health law industry, easier access to health 
law resources and a substantial increase in competition for 
providing health law services is expected. This competition will 
involve an increased demand for lower cost yet high-qualified 
health law professionals, with the use of Artificial Intelligence 
and other technologies likely to automate/eliminate some 
jobs in the legal sector while providing greater efficiency and 
resources for others. A continuing evolution in the compo-
sition of the health law workforce is also expected, as many 
states consider changes to eliminate barriers imposed by the 
unauthorized practice of law rules, and academic institutions 
provide more and more alternatives to the traditional JD, 
including Master’s degrees and practical skills training.

The work of the AHLA 2030 Task Force will continue until 
the June 2020 Annual Meeting in San Diego, when a second 
report will be presented to the Board on how the legal commu-
nity and AHLA can best respond to the anticipated changes in 
the coming decade. As we all know, change is rarely easy, but it 
is necessary, and we hope to position AHLA to not only adapt 
to change, but to evolve, grow, 
and thrive. Viewed through 
the right lens, obstacles are 
nothing more than oppor-
tunities, and a future that 
may seem daunting from 
one perspective can actually 
be inviting and bright from 
another. So, as we guide our 
Association into that bright 
future, let us always do our 
best to seize the opportunities 
presented and live by the 
words of the immortal Yogi 
Berra: “If you come to a fork 
in the road, take it!” 

1  See generally, Ctrs. For Medicare & Medicaid Servs., National Health Expenditures 2018 (available at https://www.cms.gov/Research-Statistics-Data-and-Systems/
Statistics-Trends-and-Reports/NationalHealthExpendData/NationalHealthAccountsHistorical).

Robert R. Niccolini
President, FY20
robert.niccolini@ogletree.com
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MISSION
The Mission of the American Health Lawyers  
Association is to provide a collegial forum for 
interaction and information exchange to enable its 
members to serve their clients more effectively; to 
produce the highest quality non-partisan educa-
tional programs, products, and services concerning 
health law issues; and to serve as a public resource 
on selected health care legal issues.

AHLA DIVERSITY+INCLUSION STATEMENT
In principle and in practice, the American Health 
Lawyers Association values and seeks to advance 
and promote diverse and inclusive participation 
within the Association regardless of gender, race, 
ethnicity, religion, age, sexual orientation, gender 
identity and expression, national origin, or disability. 
Guided by these values, the Association strongly 
encourages and embraces participation of diverse 
individuals as it leads health law to excellence 
through education, information, and dialogue.

NEW EPISODES AVAILABLE NOW!

The Lighter Side of Health Law 
Podcast with Norm Tabler

Listen up AHLA! 
AHLA Weekly’s monthly podcast featuring health lawyer and 
blogger Norm Tabler’s informative and entertaining take on 

the lighter side of health law.  

You don’t want to miss it!

Sponsored By:

AHLA Speaking of Health Law

http://www.healthlawyers.org/News/Connections/Pages/default.aspx
mailto:samantha.roesler%40mci-group.com?subject=
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Connections to Learning

Educational Call: Free live virtual event open to AHLA  
Practice Group members only. CLE credits not offered.

In-Person Program: Paid multi-day conference open to 
AHLA members and non-members. Includes educational  
sessions and networking receptions. CLE credits offered.

Webinar: Paid live virtual event open to AHLA members  
and non-members. CLE credits offered.

For more information on all AHLA events 
and to register, go to www.healthlawyers.org/
events or call (202) 833-1100, prompt #2.

Networking Event

Volunteer Opportunity 

March

2-4   
Long Term Care and the Law

Grand Hyatt San Antonio 
San Antonio, TX

PYA has provided sponsorship in 
support of this program.

• Mar 3–Luncheon, hosted by Post-
Acute and Long Term Services 
Practice Group, sponsored by 
JTaylor

3    
Disruptive Physician Behavior: 
Addressing Issues Beyond a 
Discussion Over Coffee

4    
Regulation, Accreditation, 
and Payment Practice Group 
Educational Call 

5    
Academic Medical Centers and 
Teaching Hospitals Practice 
Group Educational Call 

5    
Physician Practices: Strategies 
for Remaining Independent

10    
Lessons from Hahnemann 
University Hospital, Part I:   
Overview of Legal Realities, 
Obligations, and Recourse for 
Safety-Net Hospitals in Times of 
Trouble 

12    
The Opioid Crisis and 
Compliance

24    
Lessons from Hahnemann 
University Hospital, Part II: 
Bringing a Hospital Back From 
the Brink—Operational Questions, 
Legal Options and Danger Zones

25-27   
Institute on Medicare and 
Medicaid Payment Issues

Baltimore Marriott Waterfront Hotel 
Baltimore, MD

PYA has provided sponsorship in 
support of this program.

• Mar 20–Luncheon, hosted by 
Regulation, Accreditation, and 
Payment Practice Group, spon-
sored by HORNE LLP

26    
Potential Operational 
Implications of the Stark Law 
Proposed Rule for Health Care 
Entities

31    
AI and Health Law, Part II: 
Payment and Coverage Issues

April

1    
#MeToo and Medical Staffs –  
A New Generation of Providers 
Entering the Hospital 
Workplace

7     
The FTC/DOJ Draft Vertical 
Merger Guidelines and its 
Implications for Transactions  
in the Health Care Sector

Economists Incorporated has 
provided sponsorship in support of 
this program.

16    
Value Based Arrangements and 
FMV/CR Webinar Series, Part I:  
Analyzing Hot Button Issues in 
Private Equity and FMV

http://www.healthlawyers.org/News/Connections/Pages/default.aspx
http://www.healthlawyers.org/events
http://www.healthlawyers.org/events
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Connections to Learning

20-22   
Health Care Transactions

JW Marriott Nashville   
Nashville, TN

Platinum Sponsor: PYA

Gold Sponsor: HORNE LLP, Veralon

Silver Sponsor: HMS Valuation 
Group, JTaylor, KPMG

• April 21–Networking Breakfast and 
Table Topic Discussions, hosted 
by AHLA’s Women’s Leadership 
Council

• April 21–Luncheon, hosted by 
Business Law and Governance 
Practice Group, sponsored by 
Lovell Communications

27-30   
Health Law Week

April 27—Craft, Los Angeles, CA 

April 28—Harper’s Garden, 
Philadelphia, PA

April 29—Malt House Cellar Room, 
St. Louis, MO

April 30—McCormick & Schmick’s, 
Washington, DC

28    
AI and Health Law, Part III:  
Liability Issues and Data Bias

May

4-6   
Mediation Training

Attune 
Washington, DC

13     
State AG Enforcement Actions 
Against Health Providers

14    
Value Based Arrangements 
and FMV/CR Webinar Series, 
Part II: Designing Compliant 
and Contemporary Physician 
Compensation Models That 
Support Value-Based Care

19    
AI and Health Law, Part IV: 
Privacy and Security

Protenus has provided sponsorship 
in support of this program.

June

18    
Value Based Arrangements and 
FMV/CR Webinar Series, Part III:  
The Rise of Advanced Practice 
Providers—An Overview of Key 
Utilization, FMV, and Stark Law 
Issues

28    
In-House Counsel Program

Manchester Grand Hyatt 
San Diego, CA

Ntracts has provided sponsorship in 
support of this program.

29-July 1  
Annual Meeting

Manchester Grand Hyatt 
San Diego, CA

AHLA Top Honors 2020
To recognize law firms, organizations, 
government agencies, and consult-
ing firms that encourage and sustain 
member participation in the Associa-
tion, the July issue of AHLA Connec-
tions will include the 2020 Top Honors.

Top Honors is based on the number 
of AHLA members that a law firm or 
organization has, including non-attor-
neys, advisors, consultants, parale-
gals, etc. The deadline to sign up new 
members for this year’s Top Honors is 
March 31.

Don’t delay! New members can sign 
up online at www.healthlawyers.org/
join or call our Member Satisfaction 
Center at (202) 833-1100, prompt #2.

Interested in establishing a group bill 
for 20 or more individuals (paying for 
multiple new members/renewals at the 
same time)? Contact Yaroslava Jordan 
at yjordan@healthlawyers.org or (202) 
833-0853).

For more information about Top Hon-
ors, contact us at msc@healthlawyers.
org or call (202) 833-1100.

http://www.healthlawyers.org
http://www.healthlawyers.org/join
http://www.healthlawyers.org/join
mailto:yjordan%40healthlawyers.org?subject=
mailto:msc%40healthlawyers.org?subject=
mailto:msc%40healthlawyers.org?subject=
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Member Service

Opt-In to the  
Volunteer Pool  
and Complete Your 
Volunteer Profile
AHLA has revised the volunteer 
process. To opt-in to the Volunteer 
Pool and complete your Volunteer 
Profile, visit www.healthlawyers.
org/volunteer. This will help us 
know what kind of volunteer 
opportunities you are interested 
in. Going forward, you will receive 
email alerts when we think you’ll 
be a good fit for a new volunteer 
opportunity.

Volunteer Recognition: December 2019 
AHLA has a wonderful tradition of members sharing their expertise and insight with each other. Members generously  
donate their time and energy through speaking, writing, and other service to the organization. Volunteers are the heart  
of the Association—thank you for all you do!  

PROGRAMS AND DISTANCE LEARNING

Educational Calls
Antitrust Practice Group Educational Call
Stefan Meisner, McDermott Will &  
 Emery

Webinars
Keys to Private Equity Transactions in 
Health Care
Radha V. Bachman, FisherBroyles LLP
James Max Reiboldt, Coker Group
Dennis P. Williams, Kirkland & Ellis LLP
Brian Wright, Unified Women’s  
 Healthcare

Happy Together: A Legal Ethics Webinar 
on Working with Lawyers and Non- 
Lawyers in Health Care
Edward S. Cheng, Sherin and Lodgen
Rhonda Graack, Express Scripts
Jessica Huebner, BRG Health Analytics
Jeff Joseph Wurzburg, Norton Rose  
 Fulbright

PUBLICATIONS, RESOURCES, AND 
PERIODICALS

AHLA Connections 
Benefits of Enterprise Risk Management 
for a Health Care Organization’s View of 
Privacy and Security Risks
Marti Arvin, CynergisTek Inc

On the Road to Recovery? Recent Enforce-
ment and Regulatory Actions Addressing 
the Opioid Epidemic
Lynn M. Barrett, Barrett Law

The Sprint to Modernize and Clarify the 
Stark Law—Part I
Troy A. Barsky, Crowell & Moring LLP
Daniel H. Melvin, McDermott Will &  
 Emery LLP

“Shake Yourself Awake: Develop a Hobby”
Damian John Privitera, Shipman &  
 Goodwin LLP

How AHLA’s Communities Offer Unique 
Value to Diverse Participants
Kendall A. Schnurpel, Krieg DeVault

AHLA Weekly 
CMS 2020 Physician Fee Schedule and 
Quality Payment Program Offers Some 
Benefits to Rural Health Care Providers
Adam M. Walters, Walters Law PC

Podcasts 
Fraud and Abuse: 2020 Outlook
Katherine Norris, BRG Healthcare LLC
Kevin E. Raphael, Pietragallo Gordon  
 Alfano Bosick & Raspanti LLP
Matthew E. Wetzel, GRAIL

Stark and AKS Proposed Rules: Questions 
Answered
Robert G. Homchick, Davis Wright  
 Tremaine LLP
Julie E. Kass, Baker Donelson Bearman  
 Caldwell & Berkowitz PC
Mark Ryberg, Sullivan Cotter and  
 Associates Inc

The Lighter Side of Health Law (December 
2019)
Norman G. Tabler Jr. (Ret.), Faegre  
 Baker Daniels LLP

Practice Group Briefings 
The Anticipated Impact of the Health 
Insurance Tax in 2020
Ross D. Cohen, Bingham Greenebaum  
 Doll LLP
Peter L. Thurman Jr., Bingham  
 Greenebaum Doll LLP

Practice Group Bulletins 
OIG’s Proposed Revisions to AKS Safe 
Harbor Rules: Implications for Life 
Sciences Stakeholders
David M. Blank, Quarles & Brady LLP
Christopher J. Frisina, Quarles & Brady  
 LLP
Leah Tinney, Quarles & Brady LLP

http://www.healthlawyers.org/News/Connections/Pages/default.aspx
http://www.healthlawyers.org/volunteer
http://www.healthlawyers.org/volunteer
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Young Professionals

Not All Hours Are Created Equal:  
Finding Your Productivity “Einstein Window”
Joe George, PYA
Time management and productivity go hand in 
hand—in order to be productive, we must manage 
our time wisely. Books, videos, and blogs abound with 
advice for scheduling our days to produce our best work and 
get the job done. Likewise, apps and other electronic tools 
are designed to help maximize the hours in our days. Smart-
watches keep us connected with capabilities to customize 
schedules and reminders. 

With an eye toward leveraging available tools and methods of 
time management, we must first examine ourselves to determine 
when we are most productive. There is a time (or times) each day 
when we naturally are more productive—“in the zone,” “firing 
on all cylinders,” “laser-focused,” or at “peak performance.” Such 
idioms describe what is also known as “the Einstein window.” 
Best-selling educator and motivational speaker Dr. Todd Dewitt 
coined the term in a 2012 article, Brutal Basics of Time Manage-
ment.1 Essentially, he refers to a window of time during the day 
when we are the most productive.

The importance of self-identifying this most productive 
time is evidenced in the impact it can have on our careers. You 
may already know when your Einstein window is, yet never 
formally identified it. Are you a morning person or a night owl? 
If you are unsure, keep track of your day over the course of a 
week or so, noting the times when you are most energized and 
engaged. For some, that window may open at the same time 
daily; for others, it may shift.  

Once you have determined when your Einstein window 
occurs, you can use that time to your advantage. The premise of 
this theory is to accomplish as much as possible each day while 
capitalizing on the specific times when you will be the most 
efficient. The following are three ways to maximize the benefit 
of your Einstein window:

Complete your most difficult work during your peak time, 
resulting in the best possible output. You will feel productive 
and energized with a sense of accomplishment.    

Dedicate this time to the most valuable work product for that 
day. If possible, avoid scheduling meetings, administrative 
tasks, and other items that can be accomplished outside your 
time of peak performance. Enjoy your lunch break, but do not 
waste your Einstein window on a break. Adjust your schedule 
to be in the office or working during your window.  

Communicate your window to others and understand your 
colleagues’ work preferences. You can use this knowledge when 
collaborating. For example, if you know you produce your 
best work in the morning, seek out a teammate with the same 
morning preference for a brainstorming session. If you are 
working with a colleague who has a different Einstein window, 
allow her to complete challenging portions of a project during 
her optimal time. 

Now that your work life is optimized, try applying this 
theory to boost productivity in your home life. When are you 
most productive in the evening and during the weekend? Dedi-
cate your home Einstein window to your family and personal 
pursuits to achieve the work/life balance we all crave. 

Joe George is a Senior Consultant at PYA 
supporting compensation valuation and 
physician services. He performs fair market 
valuations related to physician and physician 
group arrangements within health systems and 
facilities and evaluates compensation agree-

ments. PYA is a professional services firm serving clients in all 
50 states from offices in Atlanta, Kansas City, Knoxville, 
Nashville, and Tampa. 

Endnotes
1 Dewett, Todd. Brutal Basics of Time Management. Updated August 27, 

2013. https://inspiyr.com/brutal-basics-time-management/ Accessed  
February 10, 2020.

http://www.healthlawyers.org
https://inspiyr.com/brutal-basics-time-management/


Compliance and Ethics Programs in Nursing Facilities:  
Overcoming Policy Uncertainty and Logistical Challenges  
to Build an Effective Program
William E. “Bill” Hopkins, Shackelford Bowen McKinley & Norton LLP; Susannah Vance Gopalan and  
Dianne K. Pledgie, Feldesman Tucker Leifer Fidell LLP

Federal Medicare regulations define a nursing facility 
compliance and ethics program as one that “has been 
reasonably designed, implemented, and enforced so that 

it is likely to be effective in preventing and detecting crim-
inal, civil, and administrative violations . . . and in promoting 
quality of care.”1 As a sector, the nursing facility industry2 faces 
distinct challenges in implementing compliance programs. Like 
hospitals and health systems, nursing facilities serve vulnerable 
populations with acute needs, and they navigate a wide-ranging 
set of linked state and federal rules (“requirements of partici-
pation”) to obtain and retain their certification to participate 
in Medicare and Medicaid. Like hospitals, health systems, 
and other institutional providers, nursing facilities are paid by 
Medicare under complex consolidated billing methodologies. 
But many nursing facilities operate on leaner margins than 
other health care institutions.3 Developing and implementing a 
compliance and ethics program means accounting for myriad 
risk areas and doing so in a cost-effective manner. 

The relatively recent shifting federal regulatory landscape 
may have complicated the implementation of compliance 
programs for nursing facilities, but this is not a new concept for 
the industry. Almost two decades ago, in 2000, the U.S. Depart-
ment of Health and Human Services (HHS) Office of Inspector 
General (OIG) issued voluntary compliance program guidance 

for nursing facilities.4 The Patient Protection and Affordable 
Care Act (ACA) of 2010 added to federal law a requirement that 
nursing facilities implement a compliance and ethics program.5 

The Centers for Medicare & Medicaid Services (CMS) imple-
mented the ACA requirement in CMS’ comprehensive 2016 
overhaul of the long term care Conditions of Participation for 
Medicare and Medicaid, including changing the designation 
from Conditions of Participation to Requirements of Participa-
tion (RoP)6 (2016 RoP regulations). But as the nursing facility 
industry prepared for a November 2019 deadline to implement 
the compliance program requirements in the RoP regulations, 
CMS issued a proposed rule that if finalized, would have 
significantly reduced the requirements, as well as delayed their 
implementation for another year. 

This article provides a historical perspective on this issue, 
and then reviews the major required components of a nursing 
facility compliance and ethics program under the 2016 RoP 
regulations, as well as CMS’ proposed revisions to those 
requirements. It also offers guidance on general principles for 
compliance and ethics program implementation, derived from 
experience working with providers across a variety of sectors, 
emphasizing ways that nursing facilities can implement an 
effective program (or expand an existing program) in a cost- 
efficient manner.
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Historical Perspective: Compliance Programs  
for Long Term Care Entities
In 2000, OIG published voluntary compliance program guid-
ance for nursing facilities (Compliance Program Guidance 
(CPG)).7 The guidance for nursing facilities was part of an OIG 
initiative to encourage various health care entities (hospi-
tals, home health agencies, hospices, individual and small 
group physician practices, and others) to develop compliance 
programs to identify and prevent fraud and abuse. Each CPG 
identified the elements of a compliance program and compli-
ance risk areas for the specific industry. While the CPGs did 
not create a mandatory compliance program requirement, 
many entities developed compliance programs in response to 
the OIG’s guidance, to reduce the risk of unlawful or improper 
conduct and to mitigate civil penalties and potentially avoid 
criminal penalties by demonstrating that they had developed 
an effective compliance program. 

In 2008, the OIG issued a supplemental guidance for 
nursing facilities (Supplemental Guidance)8 in response to 
changes in the nursing facility industry, including changes in 
care delivery, reimbursement, and federal enforcement priori-
ties. In the Supplemental Guidance, the OIG stated that nursing 
facilities should “identify and focus their compliance efforts 
on those risk areas of potential concern or risk that are most 
relevant to their organizations.”9 In the Supplemental Guid-
ance, OIG identified quality of care, submission of accurate 
claims, and potential violations of the Anti-Kickback Statute in 
referral and contracting arrangements as key risk areas. Neither 
the CPG nor the Supplemental Guidance was incorporated into 
the conditions of participation or conditions of payment for the 
Medicare or Medicaid programs at that time. As such, adoption 
or implementation of compliance programs was not widespread 
throughout the industry at that time, despite the guidance. 

In the ACA, Congress added a requirement to the law that 
nursing facilities, within three years after the law’s enactment, 
have in operation a compliance and ethics program “that 
is effective in preventing and detecting criminal, civil, and 
administrative violations under this Act and in promoting 
quality of care . . .”10 The law required HHS to promulgate regu-
lations for an effective compliance and ethics program within 
two years after the law’s enactment.

Requirements for Nursing Facility Compliance 
Programs in the 2016 RoP Regulations
CMS’ sweeping changes in 2016 to the RoP regulations, 
published on October 4, 2016, constituted the first major revi-
sion of those rules since 1991. In addition to generally updating 
the long term care RoPs to reflect advances in the delivery of 
care since 1991, the 2016 regulations implemented statutory 
mandates of the ACA and the Improving Medicare Post-
Acute Care Transformation (IMPACT) Act.11 One of the most 
important statutory changes the 2016 RoP regulations imple-
mented was the requirement in ACA § 6201 (Social Security 
Act § 1128I) mandating nursing facility compliance and  
ethics program.

In response to commenters’ concerns about the financial 
and logistical burdens associated with carrying out the wide-
ranging changes to the RoPs, CMS implemented the 2016 
regulations in three phases, with Phase 1 regulations taking 
effect on November 28, 2016; Phase 2 regulations, on November 
28, 2017; and Phase 3 regulations, on November 28, 2019.12 The 
requirement for the operating organization for each facility to 
“develop, implement, and maintain an effective compliance and 
ethics program” was included in the Phase 3 regulations.13 

Under the regulations, “compliance and ethics program” 
means, with respect to a facility, 

 a program of the operating organization that—(1) has 
been reasonably designed, implemented and enforced so 
that it is likely to be effective in preventing and detecting 
criminal, civil, and administrative violations under the 
Act and in promoting quality of care; and (2) includes, 
at a minimum, the required components specified under 
paragraph (c) of this section.14 

Accordingly, surveyors are now trained and have tools to assess 
whether nursing facilities are properly implementing and 
following a compliance and ethics program. 

The 2016 RoP regulation articulates that the operating 
organization15 for each facility must develop, implement, and 
maintain an effective compliance and ethics program that has, 
at a minimum, the following components, which substantially 
restate the requirements in the ACA:16 

❯❯ Established written compliance and ethics standards, poli-
cies, and procedures to follow that are reasonably capable of 
reducing the prospect of criminal, civil and administrative 
violations under the Act and promote the quality of care, 
which include, but are not limited to, the designation of an 
appropriate compliance and ethics program contact to which 
individuals may report suspected violations, as well as an 
alternate method of reporting suspected violations anony-
mously without fear of retribution; and disciplinary standards 
that set out the consequences for committing violations for 
the operating organization’s entire staff; individuals providing 
services under a contractual arrangement; and volunteers, 
consistent with the volunteers’ expected roles.17

❯❯ Assignment of specific individuals within the high-level 
personnel of the operating organization with the overall 
responsibility to oversee compliance with the operating 
organization’s compliance and ethics program’s standards, 
policies, and procedures, such as, but not limited to, the 
Chief Executive Officer (CEO), members of the board of 
directors, or directors of major divisions in the operating 
organization.18 

Developing and implementing a compliance 
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❯❯ Sufficient resources and authority for the specific individuals 
designated to reasonably assure compliance with such stan-
dards, policies and procedures.19

❯❯ Due care not to delegate substantial discretionary authority 
to individuals who the operating organization knew, or 
should have known, through exercise of due diligence, had 
a propensity to engage in criminal, civil and administrative 
violations under the Social Security Act.20

❯❯ Effective communication of the standards, policies, and 
procedures in the operating organization’s compliance 
and ethics program to the operating organization’s entire 
staff; individuals providing services under a contractual 
arrangement; and volunteers, consistent with the volunteers’ 
expected roles. Requirements include, but are not limited to, 
mandatory participation in training as set forth at 42 C.F.R. 
§ 483.95(f) or orientation programs or disseminating infor-
mation that explains in a practical manner what is required 
under the program.21

❯❯ The facility takes reasonable steps to achieve compliance 
with the program’s standards, policies, and procedures. Such 
steps include, but are not limited to, utilizing monitoring 
and auditing systems reasonably designed to detect criminal, 
civil and administrative violations under the Act by any 
of the operating organization’s staff, individuals providing 
services under a contractual arrangement, or volunteers, 
having in place and publicizing a reporting system whereby 
any of these individuals could report violations by others 
anonymously within the operating organization without fear 
of retribution, and having a process for ensuring the integ-
rity of any reported data.22

❯❯ Consistent enforcement of the operating organization’s 
standards, policies, and procedures through appropriate 
disciplinary mechanisms, including, as appropriate, disci-
pline of individuals responsible for the failure to detect and 
report a violation to the compliance and ethics program 
contact identified in the operating organization’s compliance 
and ethics program.23 

❯❯ After a violation is detected, the operating organization must 
ensure that all reasonable steps identified in its program 
are taken to respond appropriately to the violation and to 
prevent further similar violations, including any necessary 
modification to the operating organization’s program to 
prevent and detect criminal, civil and administrative viola-
tions under the Act.24

The 2016 RoP regulations imposed additional compliance 
program requirements for operating organizations with five or 

more facilities. Notably, Social Security Act § 1128I, as amended 
by the ACA, specifically contemplated the use of more strin-
gent requirements for organizations with five or more facilities, 
providing that “larger organizations should have a more formal 
program.”25 The additional requirements are the following: 

❯❯ A mandatory annual training program on the operating 
organization’s compliance and ethics program that meets the 
requirements set forth in § 483.95(f).26

❯❯ A designated compliance officer for whom the operating 
organization’s compliance and ethic program is a major 
responsibility. This individual must report directly to the 
operating organization’s governing body and not be subor-
dinate to the general counsel, chief financial officer or chief 
operating officer.27

❯❯ Designated compliance liaisons located at each of the oper-
ating organization’s facilities.28

As a final requirement under the regulations, the operating 
organization for each facility is required to review its compli-
ance and ethics program annually and revise its program as 
needed to reflect changes in all applicable laws or regulations 
and within the operating organization and its facilities to 
improve its performance in deterring, reducing, and detecting 
violations under the Act and in promoting quality of care.29

Proposal to Scale Back the Requirements: July 2019 
CMS Proposed Rule
Just as the nursing facility industry braced for the final 
implementation date of these regulations and began to ensure 
compliance by November 2019, CMS issued a proposed rule 
that would significantly revise the 2016 RoP regulation, 
even before the implementation of the compliance program 
mandate.30 Specifically, CMS “identified obsolete and burden-
some regulations that could be eliminated or reformed to 
improve effectiveness or reduce unnecessary reporting require-
ments and other costs, with a particular focus on freeing up 
resources that health care providers, health plans and states 
could use to improve and enhance resident health and safety.”31 
As to the implementation of compliance and ethics programs, 
CMS proposed to “reduce a majority of the burden currently 
required under the compliance and ethics program that are 
not required by statute because we believe that the SNF and NF 
Conditions of Participation would have the appropriate safety 
and quality standards to support the compliance and ethical 
requirements with the proposed changes.”32

Based on these considerations, CMS proposed the following 
changes to the original 2016 RoP regulations: 

❯❯ Remove the requirement that each facility designate a 
compliance officer and a designated compliance liaison 
for operating organizations with five or more facilities. 
Instead, such organizations would be required to develop a 
compliance and ethics program that is appropriate for the 
complexity of the organization and its facilities and each 
facility would be required to assign a specific individual 
within the high-level personnel of the operating organiza-
tion with the overall responsibility to oversee compliance.33

CMS’ sweeping changes in 2016 to the RoP 
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❯❯ Remove the annual review requirement and propose that 
each organization undertake a periodic assessment of its 
compliance program to identify any necessary changes.34 

❯❯ Eliminate the requirement for a “compliance and ethics 
contact person” to which individuals may report suspected 
violations. Nursing facilities would no longer be required to 
specify a designated staff person, but they would nonetheless 
be required to have a process for reporting, and someone 
responsible for that process. Note that the facility would still 
be required to have an alternative method of reporting that 
allows for anonymous reporting.35

❯❯ Remove the specific language in 42 C.F.R. § 483.85(c)(2) 
requiring that specific high-level personnel within the 
organization, “such as, but not limited to, the chief executive 
officer (CEO), members of the board of directors or direc-
tors of major divisions in the operating organization,” be 
assigned to oversee compliance with the program’s stan-
dards, policies, and procedures. Instead of this prescriptive 
language, CMS proposed more generally to hold facilities 
responsible for the effective operation of their compliance 
programs.36 

CMS also proposed to delay the implementation of the compli-
ance program requirements by one year after the date of 
finalization of the regulation.37 The comment period for the 
proposed rule closed on September 16, 2019. The Phase 3 regu-
lations took effect on November 28, 2019, and as of this writing, 
the final rule scaling back the compliance program require-
ments and delaying their implementation has not been issued. 
Therefore, long term care facilities are currently bound by the 
original compliance program requirements that were set forth 
in the 2016 final rule.

For those used to working with other types of health care 
facilities, these requirements on their face are similar to those 
already in place in other industries, but as everyone in the 
nursing facility industry knows, nursing facilities are different. 
As a result, the nursing facility industry has been struggling 
to implement these requirements. There are still a significant 
number of hoops that nursing facilities will have to navigate to 
achieve full compliance with these requirements, even if CMS’ 
proposal to scale back the rules is ultimately finalized.

Developing and Implementing a Compliance Program
A compliance program, whether required by regulation or 
recommended as a best practice, helps organizations to iden-
tify, prioritize, and respond to risks, including financial risks 
(fraud and abuse), legal risks (compliance with applicable laws 
and regulations), and operational risks (inadequate or failed 
internal processes, people, or systems). 

Nursing facilities struggling with developing a compliance 
program, or with expanding an existing program to include all 
required components, should focus on addressing their high-
est-risk areas first. Below are suggestions for developing and 
implementing a compliance program. 

First, organizations should delegate compliance responsibility 
effectively, and devote appropriate resources to the program. If 
the organization is considering appointing a current employee 
to oversee the compliance program, it should consider indi-
viduals who are familiar with the organization’s key risk areas 
(billing, coding, privacy), and who have a reputation for fair-
ness, honesty, and prompt and thorough response to identified 
issues. It should consider which of the employee’s current duties 
will be reassigned to provide time for the employee to provide 
day-to-day oversight of the compliance program. 

If, on the other hand, the organization is considering hiring 
a new employee to oversee the compliance program, organiza-
tional leadership should consider what substantive knowledge 
and “soft skills” the individual must have. Candidates for 
the position should have an opportunity to meet with senior 
managers, as well as the CEO, as much of the individual’s work 
will entail working closely with senior managers.

As for allocation of appropriate resources, the organi-
zation should ensure that the the compliance function has 
dotted-line access to the Board of Directors, reports to the 
CEO (or designee), and has regular access to senior managers 
and other employees. The organization should also make sure 
that senior managers understand that they are responsible for 
ensuring compliance in their departments, developing mean-
ingful internal audits to measure compliance, and responding 
to/reporting compliance issues. Senior managers should 
know that appointing or hiring an individual to oversee the 
compliance program does not lessen their responsibility for 
compliance. The organization should consider establishing a 
staff-level Compliance Committee to identify compliance risks 
throughout the organization and to assist in implementing a 
compliance program.

Second, the organization should develop effective written 
policies and procedures. Compliance-related policies and 
procedures (including the Code of Conduct) should apply 
to all individuals affiliated with the organization, including 
employees, Board members, volunteers, contract providers, etc. 
The policies and procedures should clearly detail compliance 
program operations. For example, how should questions and 
issues be reported and to whom? What are the disciplinary 
policies related to noncompliance? The policies and procedures 
should clearly delineate the expectations related to compliance 
(including reporting compliance issues, training requirements, 
and participation in compliance investigations). 
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The organization should develop policies and procedures 
for the organization’s key risk areas, including quality of care, 
residents’ rights, billing and cost reporting, employee screening, 
and kickbacks, inducements, and self-referrals. The CPG and 
Supplemental Guidance provide useful guidance on these topics. 
In identifying risk areas and updating policies and procedures, 
attention should be paid to areas where the 2016 RoP regulations 
imposed significant new requirements (for example, compre-
hensive person-centered care planning, infection control). 

In determining what new policies and procedures are 
needed in each area, the organization should consider whether 
someone would be able to perform a job in that area in the 
nursing facility in compliance with applicable laws and regu-
lations based on the available existing written policies and 
procedures. If not, additional policies, procedures, checklists, 
etc. may be needed. Also, the organization should consider 
developing additional policies, procedures, and checklists for 
those working in positions known to be more high risk—for 
example, documentation, coding, and contracting positions. 
Based on all these factors, there is no “one-size-fits-all” when 
developing compliance policies and procedures. Each must be 
tailored for the specific needs of the given facility and its staff. 
Regulators will not deem “cookie cutter” policies and proce-
dures sufficient if they are not specifically designed to address 
the facility’s circumstances, including the changes made to the 
programs as issues have come up and been addressed. 

The organization should develop a system to document that 
affected individuals have received, understand, and agree to 
comply with the applicable policies and procedures. It should 
determine how frequently policies and procedures will be 
reviewed, revised, and distributed to affected individuals.

Third, the organization should develop an effective training 
program surrounding its compliance program. An organizational 
training plan should be developed that identifies new employee 
and annual compliance training requirements, including:
❯❯ General compliance trainings (for all individuals affiliated 

with the nursing facility) on the compliance program (oper-
ations and expectations) and on applicable laws and regula-
tions (False Claims Act, Anti-Kickback Statute)

❯❯ Specific compliance trainings based upon job responsibil-
ities. The staff-level Compliance Committee and/or Senior 
Management Team can identify positions that would benefit 
from additional compliance training.

Targeted compliance training should be included in any correc-
tive action following an identified compliance issue.

For training to be effective, the organization should 
determine the format for compliance training (for example, 
in person, online learning management system, or written 
publications). For each format, the organization should 
consider how knowledge will be assessed and documented 
(pre- and post-quizzes, discussion of case studies, etc.). The 
organization should specify which trainings are mandatory 
and determine how the organization will respond to employees 
who fail to complete mandatory trainings. Managers should 
be made aware that they are responsible for ensuring that their 
employees complete mandatory trainings and are notified of 

the expectations when an employee is non-compliant. 
Fourth, the organization should focus on developing effective 

lines of communication. Organizational policies and procedures 
should explain how employees may report compliance concerns 
(for example, through the chain of command, versus directly 
to the Compliance Officer), and how managers should report 
employee concerns to the Compliance Officer. The organiza-
tion should develop anonymous and confidential means for 
reporting, ensuring that anonymous reporting systems do not 
permit identification (through call logs, camera monitoring of 
drop boxes, etc.), and that the limits to confidential reporting 
are clear. For example, in some instances, an individual’s 
identity must be disclosed for purposes of the investigation, 
including reporting to law enforcement. 

The organization should encourage regular communication 
about and reporting on compliance by the Compliance Officer 
to employees, senior management, and the Board. 

Fifth, the organization should implement self-audit and 
monitoring protocols. A risk assessment should be conducted 
to identify the organization’s key risk areas. The organization 
should develop a compliance work plan to address the identified 
risks. Then, the organization should conduct internal auditing 
to ensure that compliance “fixes” are still working. For example, 
is documentation still accurate or have bad habits returned? Is 
the license expiration spreadsheet up to date, or has this expec-
tation not been communicated to the new HR employee? Audits 
can help to identify any potential problem areas, patterns, or 
“hot-spots” of non-compliance in the facility that might need to 
be addressed through action or additional training.

Audits and monitoring should be meaningful. If the 
nursing facility or a component department scores perfectly 
in an internal audit or monitoring activity for six months in a 
row, consider moving to quarterly audits (then bi-annual, then 
annual), and adding a new risk-based audit to the organiza-
tion’s compliance work plan. 

Sixth, the organization should enforce standards through 
well-publicized disciplinary policies. Compliance-related exam-
ples, as well as clarification that compliance program viola-
tions can lead to immediate termination and referral to law 
enforcement, should be added to the organization’s disciplinary 
policies, when applicable. The policies should clarify that 
sanctions may apply for failing to report compliance issues, for 
participation in non-compliant behavior, or (especially relevant 
for managers) for permitting non-compliant behavior.

From time to time, the organization should conduct an 
internal audit of personnel records to ensure compliance-re-
lated discipline is fair and equitable across the organization 
(including appropriate discipline for senior managers).  

Reported or discovered compliance issues 
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Finally, the organization should respond to detected offenses. 
Reported or discovered compliance issues should be docu-
mented, steps taken to investigate, and corrective action 
implemented. The nursing facility should identify trends by 
department/risk area (coding, billing) and employee type 
(providers, medical assistants, case managers). The organiza-
tion should develop compliance work plan activities to assess 
and respond to related risks. 

Conclusion
In our experience, effective compliance programs can be 
implemented by a wide range of health care organization 
types, from independent nonprofit providers to large systems. 
What is important is not having unlimited resources to devote 
to the endeavor, but instead, harnessing existing resources 
effectively. As nursing facilities prepare for the implementation 
of a compliance and ethics program requirement in the RoP 
regulations, they should ensure that compliance standards 
are meaningfully enforced through clear policies, effective 
training, rigorous self-monitoring, and disciplinary and correc-
tive action measures that analyze why the issue arose, modify 
the policies, as necessary, and implement measures to prevent 
issues from recurring. 
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is vast and varied, ranging from mergers and acquisitions and affiliation models 
to labor and employment law. Members of the team have also handled signifi-
cant matters involving educational institutions as well as business cooperatives. 
A second health care team focuses on hospice and palliative care and is led by 
Meg Pekarske and Bryan Nowicki, both of whom join the firm as partners, 
and includes attorneys Andrew Brenton and Erin Burns. The group’s practice 
is national in scope, representing hospices on the full spectrum of operational 
challenges they face, including regulatory compliance, palliative care program 
development, inpatient unit structures, government investigations, enforcement 
actions, and a wide range of contracting issues.
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Physician Recruitment Incentives and Tax Implications
By Robert W. Delgado and William B. Hopkins, KPMG

The competition for recruiting highly qualified physicians is 
intense. With changing reimbursement models and trans-
formational change from private practice to direct physician 
employment,1 organizations are facing greater competition for 
talent. Complicating recruiting efforts is the changing compen-
sation programs and models, from solely volume-based models 
to models with both fixed and value-based components. 

To recruit physicians in this competitive and challenging 
market, organizations are continuing to offer a wide-array of 
recruitment incentives. Physicians are routinely offered signing 
bonuses, upfront loans, relocation assistance and stipends, 
continuing medical education (CME) allowances, income guar-
antees, and other perks. Each of these recruitment incentives 
can be a valuable tool for the organization and can also provide 
income protection and support to physicians as they join an 
organization. 

Frequently overlooked are the potential tax implications to 
some of the most common physician recruitment incentives, 
and the effect tax reform has had on traditional recruitment 
programs and structures. This article highlights some common 

recruitment incentives offered to prospective employed physi-
cians and the tax implications and strategies that arise as a 
result of those incentives. 

Signing Bonus vs. Forgivable Loans
Two of the most common recruitment incentives offered in 
the market when recruiting a physician for employment are a 
signing bonus and an upfront loan (often to help repay student 
loans) that will be forgiven over a defined service period. 

A signing bonus is often straightforward, being a defined 
amount of cash compensation that is paid upon the commence-
ment of employment. A signing bonus should be consistent 
with market practice and factored in to the organization’s fair 
market value analysis of the compensation provided to the 
physician. A signing bonus will be included in the physician’s 
W-2 income in the year received as well as be subject to appli-
cable employment taxes and withholding when paid. 

Extending forgivable loans to recruit new physicians is also 
a common incentive that organizations utilize. Unlike signing 
bonuses, if structured appropriately the forgivable loans will 
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not give rise to any immediate taxable income event for the 
physician. Instead, the physician will include taxable income 
and imputed interest over the life of the loan as it is forgiven. 
This recruitment incentive would also be excluded from the 
fair market value analysis until portions are included in the 
physician’s income. 

Forgivable loan programs can be extremely effective at 
recruiting physicians, as it offers a way for physicians to pay 
down student loan debt quickly, and it locks up physicians with 
organizations for a defined time. These programs, however, 
need to be carefully designed to ensure treatment as an actual 
loan and not a disguised signing bonus. If designed or admin-
istered incorrectly, the organization and the physician risk the 
full loan amount being included in taxable income, requiring 
employment taxes and withholding. In addition, should such a 
failure occur, the compensation valuation could change causing 
additional compliance issues. 

The structure and administration of physician loan 
programs has been litigated in the courts on several occa-
sions. Two commonly referenced cases are Vancouver Clinic, 
Inc. v. United States,2 and Antonio Rosario v. Comm’r,3 where 
both courts looked at physician loan and income guarantee 
payments only to arrive at differing conclusions. 

In Vancouver Clinic,4 the court found that advances made 
by the taxpayer (Clinic) to newly recruited physicians should 
have been treated as compensation in the year advanced. The 
Clinic would provide recruitment advances to physicians 
subject to a physician loan agreement, which required repay-
ment if the physician left the organization before providing 
five years of service. The Clinic did not include the advances, 
interest thereon, or the forgiven amounts in employment 
income at the end of the five-year term. 

Even though physicians had a loan agreement requiring 
payment if the physician failed to perform services for the 
organization for five years, the court determined that this was 
not indicative of a loan. The court referenced the fact that the 
organization and the physician had no intention for payment of 
the loans or interest. In addition, the Clinic had no documented 
instances of actual loan repayments. As a result, the court 
upheld the assessment by the Internal Revenue Service (IRS) of 
income tax withholdings and Federal Insurance Contribution 
Act (FICA) taxes against the advances as they were made as 
well as interest assessed against the Clinic.

Alternatively, in Rosario,5 the United States Tax Court 
found that income guarantee payments (advances) made to a 
physician were intended to be loans as the taxpayer-physician 
had executed a promissory note to evidence the debt to the 
employer. In Rosario, the loan was secured by the physicians’ 
accounts receivables, and the parties clearly intended to require 
payment of the advances and interest. 

If not structured carefully and with the requisite intent, 
forgivable loans may be taxable compensation when paid 
triggering unexpected income and payroll taxes impacting 
both the physician and organization. To properly incentivize 
and retain physicians without unintended tax consequences, 
organizations should exercise care to establish the intent to 
enter into an actual loan. Lowry Hospital Ass’n v. Comm’r6 sets 

forth the factors the Tax Court will consider when evaluating 
the tax treatment of loans entered into between a hospital and a 
physician: 

❯❯ Whether the loan was negotiated at arm’s length. That is, 
was the physician in a position to exercise control over the 
hospital? 

❯❯ Whether the loan was secured by assets of the physician. 

❯❯ Whether the loan bore a fair market value interest rate. 

❯❯ Whether the loan was in the best interest of the hospital and 
community. That is, could the funds have been used instead 
by the hospital to improve hospital service to the community? 

❯❯ Whether the loan must to be repaid. 

Frequently overlooked are the potential tax 

implications to some of the most common 

physician recruitment incentives, and the effect 

tax reform has had on traditional recruitment 

programs and structures.

Relocation Expenses and Tax Reform
Another common physician recruitment incentive provided 
to physicians is relocation assistance and payment of moving 
expenses. Traditionally, relocation or moving expenses 
provided to physicians as a recruitment incentive were not clas-
sified as compensation to the recruited physician. Relocation 
incentives were often provided utilizing a third-party relocation 
assistance provider or a qualified expense program with the 
organization paying the expenses directly. 

If the physician paid her own expenses, the physician could 
take a tax deduction for qualified moving expenses. To qualify 
as qualified moving expenses and entitle a physician to the 
deduction the move had to meet the following requirements:

❯❯ The move was work-related; 

❯❯ The new main job location was at least 50 miles farther from 
the physician’s home than the former main job location; and

❯❯ The physician had to work full-time at the new job location 
for at least 39 weeks during the first year. 

The Tax Cuts & Jobs Act (TCJA) of 2017 suspended the 
personal deduction for relocation expenses and the exclusion 
from income of the employer-paid relocation expenses through 
the end of 2025. Thus, all moving and relocation expenses 
reimbursed by an employer after January 1, 2018, are taxable 
as income to the individual, even if expenses are paid to a third-
party or relocation company on behalf of the individual.

This means that the traditional practice of payment or reim-
bursement of relocation incentives has now become taxable 
income to the individual physicians, and the marketplace is 
adjusting to address the changes in these commonplace recruit-
ment incentives. Employers need to ensure moving and reloca-
tion expenses are now being included in the taxable income for 
the physician and considered as part of the overall income and 
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fair market value compensation provided to a recruited physi-
cian. Given that the cost of relocation can be significant, orga-
nizations should exercise diligence in reviewing the amount of 
relocation assistance provided. 

One option to combat this change is for hospitals to include 
relocation expense allowances in a forgivable loan program 
as previously discussed. Again, the organization will need 
to ensure the arrangement is an actual loan and that there is 
intent to receive repayment. The organization could amortize 
and “forgive” relocation expenses over the term of the forgiv-
able loan, or with a separate relocation loan agreement. 

This would disperse the economic value of the incentives 
over a lengthier period of time and enable a retention aspect to 
be created. For example, if a physician has a five-year contract, 
the relocation expense at the beginning of employment can be 
forgiven and amortized over the term of the agreement, but 
again, an actual loan will need to be documented with interest, 
payment terms, and proper intent.

Another potential approach is a loan to pay the associated 
taxes in the same manner discussed above. The economic 
outlay of the organization is reduced but it retains a retentive 
element.

Finally, entities can take taxes into account in providing 
a moving stipend sufficient to cover the move and pay the 
associated taxes. In this instance, the onus is on the physician 
to secure an economically efficient relocation and there is no 
retention tail.

Continuing Medical Education Benefits
A third common recruiting incentive is the providing of 
CME benefits. This was traditionally offered either through 
an annual medical education stipend (typically taxable to the 
physician), or more commonly through an accountable plan 
where physicians are required to pay and substantiate expense 
and receive reimbursement. An accountable plan avoids income 
inclusion for the physician but creates additional administrative 
responsibilities and tasks. A taxable annual stipend requires 
income inclusion but reduces the administrative burden on the 
physician and the organization. 

Note, with the passage of TCJA, if a physician is not being 
reimbursed for CME expenses, the individual is no longer 
able to claim a miscellaneous itemized deduction on their 
individual income taxes, as the TCJA did away with nearly all 
miscellaneous deductions. 

To properly incentivize and retain physicians 

without unintended tax consequences, 

organizations should exercise care to establish  

the intent to enter into an actual loan.

Tuition Reimbursement and Student Loan  
Payment Incentives
Tuition reimbursement and student loan payment programs are 
other recruitment incentives often sought by physicians. Today, 
physicians regularly finish medical school with hundreds 
of thousands of dollars in debt and are eager to reduce that 
burden. Significant student loan debt and how to pay for it 
is one of the most discussed topics among physicians. Not 
surprisingly, one of the most requested benefits from prospec-
tive employees is student loan assistance. 

Regarding tuition assistance programs, across industries, 
many employers offer up to $5,250 per year in tuition reim-
bursement for academic or college courses. Internal Revenue 
Code (IRC) Section 127 allows employers to deduct the tuition 
reimbursement expense, and the benefit is not taxable to the 
employee. 

Exceptions to this benefit include: salary, books, travel 
expenses, late registration penalty, deferred payment charges, 
fees not associated with courses (i.e. athletic fees, student 
activity fees, insurance fees, etc.), notebooks and other supplies. 
Tuition will not be reimbursed if the employee fails to obtain 
approval for courses prior to the start of the semester, even if all 
other eligibility requirements are met. This type of incentive is 
often not helpful to physicians, but merits discussion for other 
health care employees. 

Unfortunately, unlike educational assistance programs, 
except as briefly discussed below, the tax code does not have a 
similar program for assisting employees with the payment of 
student loans in a tax efficient manner. Many organizations 
are looking at and proposing qualified student loan assistance 
programs, and legislatures have had bills incorporating a 
similar program to IRC Section 127. 

Some organizations are proposing new strategies to offer a 
student loan payment assistance program by seeking to modify 
their qualified retirement programs. Because the tax code does 
not provide for a tax efficient benefit to be provided directly 
for student loan payment assistance, organizations are looking 
to provide a match to the qualified plan based on employee 
student loan payments. 

This type of benefit is still being defined and flushed out, but 
we have seen one instance where a private letter ruling (PLR) 
was received approving a change to a qualified plan to provide 
an option for a non-elective student loan payment contribution.7 

The PLR discusses an employer-provided student loan 
repayment benefit offered through an employer’s 401(k) plan. 
More specifically, the PLR confirmed that, under certain 
circumstances, employers may be able to link the amount of 
employer contributions made on an employee’s behalf under a 
401(k) plan to the amount of student loan repayments made by 
the employee outside the plan.

Historically, many plan sponsors have questioned whether 
such an approach would be permissible under IRS rules. As a 
result, to date, employers have been reluctant to create student 
loan benefit programs that specifically link 401(k) plan contri-
butions to student loan repayments.

20    AHLA Connections  March 2020

http://www.healthlawyers.org/News/Connections/Pages/default.aspx


Some organizations are proposing new strategies 

to offer a student loan payment assistance 

program by seeking to modify their qualified 

retirement programs.

In this instance, the IRS concluded that the employer could 
make a non-elective contribution to its 401(k) plan, where the 
amount of the non-elective contribution would be based on 
an employee’s total student loan repayments and would be 
contributed to the plan in lieu of the matching contributions 
that would otherwise be made to the plan had the employee 
made pre-tax, Roth 401(k) and/or after-tax contributions. The 
student-loan-based non-elective employer contribution essen-
tially offsets any matching contribution an employee would 
otherwise be eligible to receive under the plan. 

Thus, unlike other types of student loan benefits, employers 
may be able to add a student-loan-repayment-based non-elec-
tive employer contribution to their existing retirement plan 
without considerable additional costs. It remains to be seen 
whether this becomes a more common practice, or if legisla-
tures finally move to make a defined student loan assistance 
program available to employers and employees. With the 
amount of student debt most physicians carry following their 
education, tax efficient assistance programs can rapidly gain 
traction across the industry. This is further evidenced by the 
inclusion in the Affordable Care Act (ACA) of the tax-free 
status of state student loan match programs referenced in 
Section 10908 of the ACA. 

Conclusion
As we touched on at the beginning of this article, physician 
recruitment is challenging and increasingly competitive in the 
market. Identifying and recruiting highly qualified physi-
cians often takes a comprehensive compensation package that 
includes one or more of the recruiting incentives highlighted in 
this article. 

Anytime an organization is contracting with physicians it 
is important to think not only of the fair market value impact 
of the dollars involved, but also of the structures and designs of 
the programs offered from a tax perspective. If they are ineffi-
ciently or ineffectively designed, they may be costing both the 
organization and the physician tax dollars. Even worse, if the 
design fails, as in a loan is treated as a taxable signing bonus, 
it could cause compliance issues that go beyond the individual 
tax implications. 

Lastly, tax reform is changing the tax treatment of popular 
programs such as relocation and moving expenses. Organiza-
tions should review their recruitment programs for tax compli-
ance and decide if new potential benefit programs should be 
considered, such as a student loan payment incentive program. 
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responsible for providing advice to KPMG 
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incentive, change in control, and severance arrangements.
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compensation and benefits consulting, 
primarily spent servicing organizations in the 
health care, medical device, and biopharma-
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Science and Security in Federally-Funded Research
By Valerie Bonham and Mark Barnes, Ropes & Gray LLP; and Tobin L. Smith, Association of American Universities

In 2018, thousands of U.S. institutions received a letter from 
the National Institutes of Health (NIH) warning of inappro-
priate “foreign influence” in federally-funded research. NIH 
Director Dr. Francis S. Collins announced that the letters 
were a response to “systematic programs to influence NIH 
researchers” that had been undertaken by foreign entities, 
leading to “unacceptable breaches of trust.” Since then, the NIH 
has sent targeted inquiry letters asking institutions to inves-
tigate nearly 200 individual scientists and has referred at least 
25 cases for further action by the Department of Health and 
Human Services (HHS) Office of Inspector General (OIG) and 
the Department of Justice (DOJ). 

The NIH inquiry letters are part of a broader governmental 
effort to address concerns that U.S. technology, basic and 
applied research, and intellectual property and capital held by 
U.S. universities and academic medical centers are exposed to 
efforts of appropriation undertaken by foreign governments, 
primarily the People’s Republic of China (PRC). Other federal 
research funders, including the National Science Founda-
tion (NSF) and the Departments of Defense and Energy, are 
undertaking similar activities. DOJ has started bringing civil 
claims and criminal prosecutions of university researchers 
for allegedly failing to disclose completely or making false 
statements regarding their activities with PRC-based academic 
institutions. 

On December 19, 2019, DOJ announced a False Claims 
Act (FCA) settlement with an NIH grantee, the Van Andel 
Research Institute, following allegations that two investigators 
had participated in China’s “Thousand Talents” program, a 
PRC government-backed effort to expand scientific knowledge 
in China, and received research funding without properly 
disclosing these affiliations and support to the NIH. As part 
of the settlement, Van Andel paid $5.5 million.1 The case is 
highly unusual—both because the FCA has been used rarely 
to address violations of NIH’s grant reporting requirements, 
and because DOJ expressly criticized Van Andel for failing to 
investigate the researchers’ activities adequately and mischar-
acterizing NIH grant requirements. In the government’s view, 
this episode is part of a broader effort by China to use “non-tra-
ditional collectors” to obtain scientific data and intellectual 
capital to promote China’s economic and national interests, at 
the expense of the United States.2

Government concerns about theft or intentional disclosure 
of U.S-funded research and intellectual capital have focused, 
in large part, on U.S. researchers who have failed to disclose 
activities and affiliations with individuals, universities, or other 
entities in the PRC. Universities, academic medical centers, and 
their advocates are navigating a new landscape, in which some 
say that institutions are too lax in overseeing faculty activities, 

while others charge xenophobia and discrimination in the 
face of government prosecutors and policymakers who may be 
bowing to political pressure. 

Senator Charles Grassley, Chairman of the Senate Finance 
Committee, is among congressional leaders focused on risks 
arising from PRC affiliations. In addition to holding hearings 
and sending oversight letters to NIH, NSF, and the Department 
of Defense, he asked the Government Accountability Office to 
report on federal agency financial conflict of interest policies 
last June. His expressed motivation: “whether the U.S. public 
is realizing the full benefit of taxpayer-funded research given 
the implications of foreign-researcher engagement in feder-
ally-funded research.”3 Senator Grassley wrote: “These issues 
are simply too important to take a relaxed approach . . . .”4 In 
November 2019, the Senate Homeland Security and Govern-
mental Affairs Committee, Permanent Subcommittee on Inves-
tigations, amplified this perspective in a comprehensive report 
emphasizing the need for agencies like NIH to do more to 
protect taxpayer-funded research. Concurrently with releasing 
the report, the Committee convened a hearing, Securing the 
U.S. Research Enterprise from China’s Talent Recruitment 
Plans, in which witnesses from NIH, NSF, the Federal Bureau 
of Investigation, and the Department of State concurred in the 
threat assessment and the need to undertake more actions to 
protect U.S. interests.5

Current Requirements for Research Reporting
NIH has deployed three main requirements as tools in connec-
tion with “foreign influence” in research, all of which are 
aimed to ensure adequate disclosure and vetting of foreign 
ties. The first two require applicants and awardees to report 
investigators’ financial conflicts of interest and other support 
for research, and the third requires pre-approval if substantial 
parts of a specific research award are to occur outside of the 
United States, called “foreign components.” Below is a brief 
summary of these standards.

Financial Conflict of Interest (FCOI): Investigators engaged 
in U.S. Public Health Service (PHS)-supported research must 
disclose to their institutions all “significant financial interests” 
(SFI), as well as reimbursed and sponsored travel. Institutions 
applying for PHS research funding then review these interests 
to determine if they represent a FCOI, meaning an SFI that 
“could directly and significantly affect the design, conduct, or 
reporting of PHS-funded research.”6 The regulations define an 
SFI in one of several ways, depending upon the source of an 
interest. If an interest is from a publicly-traded entity, an SFI 
will exist if an individual (including spouse and dependent 
children) receives aggregate remuneration, such as salary, 
consulting fees, honoraria, or equity interest(s), exceeding 
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$5,000 in a preceding 12-month time period. For non-public-
ly-traded entities, an SFI arises if an investigator (including 
spouse and dependent children) receives aggregate remu-
neration that exceeds $5,000, or holds equity interest of any 
amount. An SFI may also arise for any intellectual property 
rights upon receipt of royalties. 

The FCOI regulation excludes salary, remuneration, and 
royalties received from an investigators’ current employer and 
some other sources. These exceptions include income related 
to teaching; lectures or seminars from institutions of higher 
education as defined in 20 U.S.C. § 1001(a); academic medical 
centers, teaching hospitals, or research institutes affiliated with 
such institutions; and federal, state, or local government agen-
cies. In 2018, as its concern about foreign influence began to 
grow, the NIH issued guidance clarifying that “these references 
refer to a U.S. Institution of higher education or a federal, state, 
or local government agency within the U.S. Therefore, Inves-
tigators, including sub-recipient Investigators, must disclose 
all financial interests received from a foreign Institution of 
higher education or the government of another country (which 
includes local, provincial, or equivalent governments of another 
country).”7

In addition to SFI reporting, investigators must report spon-
sored or reimbursed travel “related to institutional responsibil-
ities,” such as their scientific research and teaching activities.8 
Here too, an exception applies if the travel is paid by a domestic 
institution of higher education as defined in 20 U.S.C. § 1001(a) 
or academic medical centers or research organizations affiliated 
with those institutions. The exception does not apply, however, 
to travel paid by a non-U.S. institution. 

Other Support: NIH is committed to assure that other 
research commitments or interests an investigator possesses do 
not conflict, as a scientific, budgetary, or commitment matter, 
with the funding NIH provides. Consequently, investigators 
must disclose “other support” that they receive or antici-
pate receiving, e.g., from grants sought but not yet funded. 
“Other support” is defined as “all resources made available to 
researcher or senior key personnel in support of and/or related 
to all of their research endeavors, regardless of whether or 
not they have monetary value and regardless of whether they 
are based at the institution the researcher identifies for the 
current grant. Other support does not include training awards, 
prizes, gifts or start-up support from the US based institution.” 
Included also “are resource and/or financial support from all 
foreign and domestic entities, including but not limited to, 
financial support for laboratory personnel, and provision of 
high-value materials that are not freely available (e.g., biologics, 
chemical, model systems, technology, etc.).”9 

Foreign Component: Before an NIH-funded project can 
involve a “foreign component,” NIH review is required. NIH 
defines a foreign component as “[t]he performance of any 
significant scientific element or segment of a project outside 
of the United States, either by the recipient or by a researcher 
employed by a foreign organization, whether or not grant funds 
are expended.”10 NIH does not define the meaning of the term 
“significant.” But NIH provides examples of foreign compo-

nents from which 
meaning may be 
inferred. For example, 
a foreign component 
includes (1) “involve-
ment of human subjects 
or animals”; (2) “exten-
sive foreign travel by 
recipient project staff for 
the purpose of data collec-
tion, surveying, sampling, 
and similar activities”; and 
(3) “any activity of the recip-
ient that may have an impact 
on U.S. foreign policy through 
involvement in the affairs 
or environment of a foreign 
country.”11 NIH excludes from 
the definition “foreign travel for 
consultation.”12 Additionally, NIH 
states that conduct that “may be significant” and qualify as a 
foreign component includes (1) “collaborations with investigators 
at a foreign site anticipated to result in co-authorship,” (2) “use 
of facilities or instrumentation at a foreign site,” and (3) “receipt 
of financial support or resources from a foreign entity.” These 
examples are long-standing and unchanged since the focus on 
foreign influence began two years ago.

Government concerns about theft or intentional 

disclosure of U.S.-funded research and intellec-

tual capital have focused, in large part, on U.S. 

researchers who have failed to disclose activities 

and affiliations with individuals, universities, or 

other entities in the PRC.

Collectively, these three requirements can be complex, 
and the NIH’s effort to clarify them over the last two years has 
raised questions and, in some cases, been followed with retrac-
tion or revision of agency guidance.13 From the government’s 
view, however, these rules have been clear, and investigators or 
institutions who have failed to meet them, in many cases, have 
failed to be effective stewards of the federal funding entrusted 
to them. Among other examples, the NIH has found that  
investigators and research awardees have failed to disclose:  
(1) ex-U.S. laboratory and research operations, including 
equipment and personnel; (2) foreign government grants and 
other research or personal funding, e.g., housing and hono-
raria; (3) time commitments to foreign academic institutions 
inconsistent with time commitments to their U.S. employer and 
NIH; and (4) requirements for intellectual property or author-
ship that conflict with international norms or commitments to 
investigators’ U.S. employers. In many cases, NIH has found 
that these problems have arisen when investigators are affiliated 
with “Talent” programs sponsored by the PRC.
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NIH has deployed three main requirements 

as tools in connection with “foreign influence” 

in research, all of which are aimed to ensure 

adequate disclosure and vetting of foreign ties.

Thousand Talents Program and Similar Programs 
In contrast to the hard line voiced by members of the U.S. 
Congress and taken by law enforcement and the NIH, the PRC 
“Thousand Talents Program” (also called the “Recruitment 
Program of Global Experts” and other names) was viewed as 
recently as January 2018 as a career opportunity. A commen-
tary in the “career center” of Nature, a prominent journal read 
widely by scientists and researchers around the world, stated: 
“Now in its tenth year, the Thousand Talents Plan is helping 
China to attract foreign researchers and provides an incen-
tive for Chinese scientists living abroad to return home.”14 
According to the commentary, over 7,000 researchers had 
enrolled in the program since it began a decade ago, working 
with universities across China, and receiving through the 
program financial incentives for their participation. 

In addition to the December 2019 FCA settlement described 
above, in August 2019 a faculty member at a prominent U.S. 
university was indicted on one count of wire fraud and three 
counts of program fraud for failing to report an affiliation 
in PRC while also receiving funding from the U.S. Depart-
ment of Energy and the NSF. According to the indictment, 
Associate Professor Feng Tao committed to work as part of 
a Talent Program-like arrangement (the Changjiang Scholar 
Distinguished Professor program) for five years, full-time, with 
Fuzhou University beginning in May 2018, but did not disclose 

his agreement to the university as required under its financial 
conflicts of interest reporting policy, nor did he report it as part 
of any federal funding applications or reports. 

Professor Tao allegedly engaged in “double dipping” by 
receiving funding from multiple parties (i.e., the Changjiang 
Scholar program and the U.S. NSF) for overlapping commit-
ments. While the funds at issue were not large—about $37k—
Tao’s failure to disclose his PRC affiliation apparently contributed 
to the decision to bring criminal charges. Summarizing the 
government’s perspective, Assistant Attorney General for the 
National Security Division John Demers indicated: “Any poten-
tial conflicts of commitment by a researcher must be disclosed 
as required by law and university policies. The Department will 
continue to pursue any unlawful failure to do so.”15 If convicted, 
Tao faces up to 20 years in prison and a fine up to $250,000 on a 
count of wire fraud, and up to ten years in prison and a fine up to 
$250,000 on each program fraud count.

Stressing University Values
Although NIH and others engaged in supporting scientific 
discovery have emphasized that the PRC Talent Programs and 
other foreign influence concerns should not override important 
university values, stresses are apparent. In announcing the 
Tao indictment to the university community last August, the 
university’s chancellor emphasized the importance of interna-
tional collaboration and maintaining an environment in which 
scientific exploration may flourish. He expressly recognized 
that engaging in the increasingly global academic community 
is a fundamental component of the university’s success:

We . . . reaffirm our commitment to the collabo-
rative environment that serves as a cornerstone in 
the pursuit of scientific knowledge. As reinforced 
in a recent op-ed column from the presidents of 
the Association of American Universities and the 
Association of Public and Land-grant Universities, 
international scholars—including those from Chi-
na—are critical to our success, and they play a vital 
role in our educational and research enterprises.16

The chancellor’s statement addressed simmering concerns from 
across the academic community that foreign-born scholars and 
students are being singled out for additional scrutiny by federal 
law enforcement agencies.17 Last July, former NIH Director 
Elias Zerhouni raised concern about “consternation, [a] sense 
of targeted discrimination, and fear” being felt across the 
community of American scientists of Chinese ancestry.18 The 
President of the Massachusetts Institute of Technology in an 
open letter to the university community last summer warned 
about adverse consequences from the expanded oversight and 
pressure on global collaboration:

Protracted visa delays. Harsh rhetoric against 
most immigrants and a range of other groups, 
because of religion, race, ethnicity or national 
origin. Together, such actions and policies have 
turned the volume all the way up on the mes-
sage that the US is closing the door—that we no 

http://www.healthlawyers.org/News/Connections/Pages/default.aspx


healthlawyers.org   25

longer seek to be a magnet for the world’s most 
driven and creative individuals. I believe this 
message is not consistent with how America has 
succeeded. I am certain it is not how the Institute 
has succeeded. And we should expect it to have 
serious long-term costs for the nation . . .19

In asserting that ethnic bias may undercut important academic 
values, these academic leaders are among many recognizing 
that the foreign influence enforcement efforts are materially 
distinct from other research grant compliance concerns.

NIH’s Enforcement Initiative and Institutional  
Legal Defenses
Against the backdrop of heightened congressional interest 
and a strong law enforcement focus, NIH has been among the 
federal agencies leading investigations into researchers at U.S. 
universities and academic medical centers that have undis-
closed talent program and other foreign affiliations contrary to 
their duties as recipients of federal research funding.20 In 2019, 
NIH Director Dr. Collins stated that the NIH has identified 
“utterly unacceptable” and “egregious instances where [NIH] 
funding of grants in this country is being taken advantage of 
by individuals who are not following the appropriate rules.”21 
Reflecting on the incidence of problems identified, the NIH’s 
Deputy Director of Extramural Research and lead for inves-
tigating these matters, Dr. Michael Lauer, explained in a 
December 2019 public meeting that NIH has found substantial 
and serious problems with “about 75%” of the investigators 
about whom the agency has sent inquiry letters and undertaken 
intensive scrutiny.22

As of November 2019, NIH had sent more than 70 letters 
involving hundreds of scientists and referred more than 24 
cases to the OIG.23 Among other results, multiple departures 
and terminations from U.S. institutions, including Emory 
University, the M.D. Anderson Cancer Center, and the Univer-
sity of Florida, followed.24 Furthermore many organizations 
initiated their own self-examination and self-reporting efforts, 
which have resulted in identification of undisclosed foreign 
affiliations and some high-profile resignations. The known 
actions are not limited to Chinese and Chinese-American 
scientists but involve scientists of an array of backgrounds. 

When NIH sends an inquiry letter about possible failure to 
disclose financial conflicts of interest, other support, or foreign 
components in connection with the Talents Program or other 
foreign affiliations, it asks the recipient institution to undertake 
a thorough internal review and to report back to the agency 
with specific fact-finding and corrective actions, if any. The 
agency will review the report and may refer cases to the OIG for 
possible debarment or other enforcement action. In contrast to 
a scientific misconduct inquiry, for which specific procedures 
and protections are set forth at 42 C.F.R Part 93, there is little 
formal process that surrounds these NIH inquiry letters. Insti-
tutions and their counsel have discretion in how they respond. 

Some basic steps to consider include freezing investiga-
tors’ emails and other records for targeted review, examining 
the investigators’ research portfolio and publication history 

for possible foreign affiliations, undertaking media and other 
public record searches, reviewing grant filings and FCOI disclo-
sures, and interviews. These reviews can be costly and resource 
intensive, and they can present significant challenges to insti-
tutions with strong traditions of faculty independence. Failure 
to undertake a thorough review also presents risks, however, 
as the NIH letter is notice of the government’s concern about 
a possible compliance violation. Inadequate investigations 
may lead to more severe penalties, such as NIH’s referring an 
individual or institution for exclusion from receiving federal 
funds, and risks that may arise under the FCA. Other actions 
the NIH may take when it identifies noncompliance with the 
FCOI, other support, and foreign component terms and condi-
tions of NIH awards include disallowing costs, suspending or 
terminating awards, withholding future awards, and imposing 
special terms and conditions, such as extra auditing or perfor-
mance reviews to ensure compliance on future awards. 

Conclusion
With a fiscal year 2020 budget of $42 billion, the vast majority 
of which goes to academic medical centers, universities, and 
others engaged in extramural research, NIH funding often 
represents a significant percentage of an awardee institution’s 
operating budget. Lawyers counseling these entities need to 
understand the national landscape described in this article, as 
well as the NIH’s perspective on the legal requirements at issue, 
its responsibility as a funder, and the broad range of its funding 
discretion. 

In some ways, enforcement and litigation in this area 
are not new—double dipping, failure to disclose financial 
conflicts of interest, and hidden conflicts of commitment or 
other support are not novel issues. However now, tools such as 
enforcement through the FCA are being deployed; institutions 
are facing unusual challenges to their research and academic 
missions; and an academy that has long valued foreign collab-
oration and respected the value of foreign talent is facing risks 
that Chinese and Chinese American scientists may feel or be 
targeted. Successful and efficient proactive protection and reac-
tive defense of these institutions depends upon understanding 
both the underlying law and the broader government efforts in 
this arena. 

Against the backdrop of heightened congressional 

interest and a strong law enforcement focus,  

NIH has been among the federal agencies  

leading investigations into researchers at U.S. 

universities and academic medical centers that 

have undisclosed talent program and other foreign  

affiliations contrary to their duties as recipients  

of federal research funding. 
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Mentoring

Never Underestimate the Power of a Mentor
Ayesha Mehdi, Spencer Fane LLP
 
“If you cannot see where you are going, ask someone who 
has been there before.” –J. Loren Norris
 
I had the privilege of beginning my legal career 
at the University of Kansas School of Law. I was a 
“non-traditional” student—a status that is not well defined, but 
as Justice Potter Stewart famously stated in Jacobellis v. Ohio: 
“one knows it when one sees it.” I was married, had completed 
half of my undergraduate studies in Pakistan and the other 
half in the United States, and had taken a year off after earning 
my bachelor’s degree to be with my newborn—then during law 
school, I was pregnant with my second child. After completing 
law school and my master’s degree in health services admin-
istration, my husband and I packed our bags and moved to 
Las Vegas. We did not have any connections in Nevada, and 
he started his oncology practice from scratch. I managed his 
facilities until it was time for me to take the plunge and start 
my own practice. My health law practice consistently grew, and 
four years later, I joined the firm Spencer Fane LLP, as partner. 
I have been trudging the “non-traditional” path from the 
beginning, and I would not have succeeded without my strong 
network of mentors, advocates, and sponsors. 

 Starting my solo practice in a complicated and highly regu-
lated field such as health law was daunting. I invested heavily 
in AHLA’s materials, immediately signed up for the AHLA 
Fundamentals of Health Law conference, and signed up as a 
mentee in AHLA’s Mentoring Program. 

 Variety, as we know, is the spice of life. Instead of clinging 
to a sole mentor, I found it more rewarding to connect to 
multiple ones, with each one guiding me through various 
career or life concerns. My most prolific experience in the 
program has been with Mark Kopson. Mark is a partner at 
Plunkett Cooney’s Michigan office, and he chairs the firm’s 

Health Care Industry Group. On the surface, one would think 
that we are an unlikely match, but that could not be further 
from the truth. Mark has the invaluable experience of being a 
solo practitioner, and he is a dedicated husband and father to 
two beautiful daughters. He completely understood my chal-
lenges and was always available to guide me through unchar-
tered waters.

 Discussions between mentees and mentors embody the 
foundation of mentoring relationships and provide a mech-
anism for development to occur. To ensure that our monthly 
mentoring conversations were meaningful, Mark ended every 
critical conversation with a commitment from me to undertake 
specific action. Being held accountable in this manner ensured 
that I followed through. 

 I wanted to reach a point in my professional journey that 
Mark has achieved and knows well. Mark was committed to 
freely sharing his knowledge and time to help me get there. 
Mentoring is a relationship that is rooted in real-life experi-
ence and depends on trust. By offering his perception, insider 
knowledge, and gentle correction, Mark continues to play a 
significant role in my legal career. I will be forever grateful to 
him, and I hope that someday I get the satisfaction of paying it 
forward in such a substantial way. 

Ayesha Mehdi is a partner at Spencer Fane 
LLP’s Las Vegas office and focuses her practice 
on representing health care businesses and 
practitioners in connection with corporate, 
transactional, licensure, and regulatory 
matters. She is also an active AHLA member 

and was selected to be part of the Leadership Development 
Program in 2019.
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Women’s Network

New Year, New Career: Five Self-Investment Strategies for  
Enhancing Your Happiness at Work
Heather Alleva, Buchanan Ingersoll & Rooney PC

The only thing more consistent than making New 
Year’s resolutions is breaking them. Year after year, we 
set lofty goals to better ourselves, but by March, we sink back 
into old habits. Women in particular can struggle to invest time 
in self-improvement. For a variety of historical and cultural 
reasons, women tend to prioritize the needs of others over their 
own aspirations. Particularly where children are involved, 
juggling work with home responsibilities can leave little time for 
self-improvement. Relying on routine is the easy fallback, but too 
much of the same leads to a lack of motivation and morale.

Don’t continue to rely on old habits! Start this New Year, 
and new decade, by investing in making your career rewarding. 
Take the time to align your talents with your passions to 
achieve more fulfilling workdays, new opportunities, and even 
higher income.

Here are five ways to invest in reinvigorating your career:

1. Discover New Interests
Attorneys strive to become niche experts but dealing only with 
repetitive issues can be tedious and contributes to “burn out.” 
If you are intellectually under-stimulated, learn about topics 
that pique your interest. Look for classes, podcasts, or webinars 
that intrigue you, even if outside your usual practice area. Go to 
CLE programs that address unfamiliar issues. Attend confer-
ences that cover a variety of subjects and sit in on sessions you 
may not have otherwise attended. 

2. Diversify Your Workload
Inspire creativity by applying your professional knowledge to 
newly discovered interests. Identify those at your company 
who regularly deal with issues that intrigue you, then discuss 
how your respective expertise can enhance each other’s work. 
If you have a passion outside of your practice area, consider 
taking a pro bono case to explore a different area of the law and 
apply your skills to meaningful projects about which you feel 
passionate. For example, animal lovers may find a local animal 
welfare society in need of legal assistance, and veterans’ organi-
zations regularly seek volunteer attorneys. 

3. Hone Your Talents
Think back through your education and career to experiences that 
made you feel confident—what talents were you utilizing, and how 
can you incorporate them into your current work? If you previously 
enjoyed public speaking, apply for speaking engagements at confer-
ences or look for an adjunct position at a local law school. If writing 
is your passion, contact a legal publication for authoring or editing 
opportunities. Regularly capitalizing on your talents can increase 
your satisfaction with your work. 

4. Establish a Mentor-Mentee Relationship
Find a mentor who has accomplished similar career goals 
to your own. Mentors can provide invaluable, personalized 
advice and help you set achievable goals and stay motivated. By 
learning from another’s professional experiences, you can avoid 
common mistakes. Finding a mentee can be just as fulfilling for 
a more experienced attorney. Mentoring increases job satisfac-
tion, as it allows the mentor to reflect on her own practice and 
relationships.

5. Prioritize Financial Education
Though women continue to make great strides in business, with 
more female CEOs and college graduates than ever before,1 
studies show that their financial confidence has actually 
declined.2 Women continue to be paid less than men, and fewer 
women report asking for a promotion or raise than just a few 
years ago. Dedicate time to becoming more financially literate 
and practice your negotiation skills. Look for local or online 
courses that focus on personal finance, investing, and applying 
financial knowledge in the workplace. Books, magazines, and 
podcasts can be valuable sources of information, and there 
may be government-sponsored resources available to you. For 
example, the Pennsylvania Department of Banking and Secu-
rities recently announced its “Investing in Women” initiative 
to educate women about banking, credit, saving, and investing 
through presentations across the state.3 

Heather Alleva is an Associate in Buchanan 
Ingersoll & Rooney PC’s Philadelphia office. 
She represents health systems, hospitals, 
physician groups, behavioral health facilities, 
and other health care providers in a broad 
range of regulatory and compliance matters, as 

well as mergers, acquisitions, affiliations, and other strategic 
transactions.
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Encouraging Pro Bono Engagement 
Avery A. Schumacher, Bricker & Eckler LLP 
Sheniece Smith, Hannibal Regional Healthcare System
Gillian Thompson, Roche Molecular Solutions

AHLA’s Young Professionals Council hopes that 
hearing from AHLA lawyers with substantial pro 
bono experience will encourage pro bono engage-
ment. As evidenced by the insights shared by the dedicated 
and engaged attorneys profiled below, pro bono benefits both 
the client and attorneys involved. Providing legal expertise on 
a pro bono basis not only allows lawyers to gain experience and 
hone their skills but also delivers a feeling of fulfillment that 
comes from giving selflessly to others. 

Sheniece Smith is the Vice President, General 
Counsel for Hannibal Regional Healthcare 
System, in Hannibal, MO. She joined the 
Hannibal Regional team in 2019 after working 
at Children’s Hospital of Orange County for 
over ten years in various roles, including Chief 

of Staff to the CEO and Associate General Counsel. As Vice 
President, General Counsel, Sheniece is an integral member of 
the Hannibal Regional leadership team and is responsible for 
providing legal counsel to the Hannibal Regional Board of 
Directors and leadership team in compliance with legal trends. 
She also provides leadership for contract management, risk 
management, clinical information systems, and technical 
services and securities. Sheniece has a passion for helping the 
community and remains involved in volunteer activities to help 
the underserved.

How did you become involved in pro bono work? 
I started with my local legal aid. Initially, I just conducted 
intake interviews. This required very little knowledge of the 
applicable area of law, so it was not intimidating to me as a 
corporate attorney. But it gave me the opportunity to interact 
with individual clients and to help someone in need without 
an extended obligation. Legal aid programs struggle to find 
the time to collect the information necessary to evaluate and/
or start a case because their resources are limited, so even one 
hour of information gathering by me was appreciated. 

What type of pro bono work are you involved in?  
I am President of Family Legal Assistance at CHOC Children’s. 
This is a medical-legal partnership with Children’s Hospital 
of Orange County (CHOC) that provides free guardianships, 
conservatorships, and advance health care directives to low-
income patients who need these services before they can obtain 
medical care. I started this project while working at CHOC 
to meet an obvious need—our doctors were forced to turn 
away patients because the law requires certain consent before 
administering health care. Due to the nature of consent law, it 
is usually the patients who need the highest level of care who 
are unable to receive such care before obtaining court orders 
through a guardianship or conservatorship. A patient in an 
unfortunate situation now has an additional legal hurdle to 
overcome.
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Initially, I arranged a partnership with a local legal aid to 
help the patients at CHOC. But the volume was high and the 
legal aid resources were low. A little over a year later, I started 
taking the cases as the direct pro bono representative. I devel-
oped a program allowing law students to get school credit for 
spending the semester learning this area of law, assisting with 
the work, and appearing in court with my supervision in accor-
dance with the state bar requirements. The program continued 
to take form, and eventually I could not continue overseeing so 
many cases. With the help of one of my law clerks, we created 
a separate 501(c)(3) organization to raise grant money and hire 
a full-time employee. I hired Amanda Thyden, who was one 
of my first law students in this program. She now conducts 
the day-to-day case work. Since 2017, we have helped over 100 
families, and we continue to receive multiple requests each 
month from families that cannot afford an attorney, and cannot 
access health care, without our services.

I recently became Vice President and General Counsel at 
Hannibal Regional Healthcare System. Here, I have just completed 
training for, and plan to accept assignments as, a Guardian Ad 
Litem (GAL). A GAL is appointed by the court to represent the best 
interests of children involved in domestic matters, such as custody, 
abuse, or neglect. The GAL makes a recommendation to the court 
based on the child’s needs, even if the child does not agree about 
what would be in their best interest.

How is your pro bono work different than your day-
to-day work? 
My pro bono work is much different than my day-to-day work. 
As General Counsel, I deal with corporate and transactional 
paperwork. I represent an organization’s interests, but do not 
advocate for individual needs. I usually do not represent the 
corporation in court. In my pro bono work, I am working 
directly with individuals who have serious and dire needs. 
Doing the pro bono work requires not only doing the actual 
court paperwork but helping them understand the court 
process and attending to their particular concerns. I often 
appear in court for hearings. An individual client’s gratitude 
provides a different level of satisfaction than closing a transac-
tional deal. It is a nice contrast.

What suggestions do you have for young attorneys 
who may be hesitant to get involved in pro bono 
activities because they feel they lack expertise? 
There are so many pro bono opportunities that do not require 
any experience. If you are hesitant, call ahead and ask if any 
expertise is required. There is no shame in doing this, and most 
pro bono programs are happy to answer any questions you have 
in order to find a good fit for you. Be optimistic; pro bono also 
offers an opportunity to learn and add new tools to your profes-
sional toolbox. Pro bono organizations often offer training in 
exchange for, or in the hope that, you will want to take cases. 
This is a way to learn a new area of law and develop relation-
ships with contacts that could be great future resources. 

There are a lot of limited volunteer opportunities if you 
are worried about taking on too much. You can volunteer in a 
self-help clinic to help individuals fill out paperwork or correct 
deficiencies in their case. You can also volunteer at a singular 
pro bono event. For example, I have volunteered at a natural-
ization fair where the pro bono organization provided training 
and placed volunteers in stations so that they only had to 
understand a singular part of the process. 

You can also volunteer in your area of expertise. For 
example, I have provided pro bono for small nonprofit organi-
zations that need help incorporating, need advice on a corpo-
rate matter, or need education on corporate best practices. If 
you are most comfortable sticking to what you know when 
volunteering, there are plenty of small nonprofits helping 
low-income individuals who do not have the corporate knowl-
edge or legal advice they need. These organizations would be 
very grateful to have volunteer legal services.

What are you most proud of in relation to your pro 
bono work? 
The number of lives I have touched. Even as in-house counsel 
for a hospital, I rarely get to see the direct effects of my work. 
Pro bono gives me a chance to use my skills and knowledge as a 
lawyer to help someone who otherwise may have felt hopeless.

Have you received any additional training that helped 
you with your pro bono work? 
Yes, I have received tons of training! Through my pro bono 
work I have learned how to handle, and have represented 
clients in, Chapter 7 bankruptcy, expungement, guardian-
ships, conservatorships, estate planning, and naturalization. 
Not only are these great opportunities to learn more about the 
law in general, but I have also found the knowledge gained in 
these areas to be very helpful in my corporate work. So many 
different issues come up in a hospital that knowing a little about 
a lot of different areas of law makes a big difference.

Do you have any “dos and don’ts” regarding pro 
bono work?
•  Don’t feel like your client expects you to know everything. 

Clients understand that you are volunteering your time and 
that you may not be an expert. They will just appreciate the 
opportunity to have representation.

• Do set up resources to help you if you get stuck along the way.

• Don’t feel like there is anything wrong with asking for help. 

•  Do structure your pro bono work in a way that suits your 
lifestyle. You can volunteer in a limited role with no extended 
obligation or take on a full case. Anything is appreciated. 

• Do enjoy using your talent to help others!
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Gillian Thompson is Corporate Counsel with 
Roche Molecular Solutions in Santa Clara, CA. 
As in-house counsel supporting multiple 
business units and a CAP CLIA lab, she 
focuses on transactional and regulatory 
matters, while also advising on a wide range of 

issues, including privacy, fraud and abuse, reimbursement, and 
general compliance.

How did you become involved in pro bono work?
I became involved in pro bono by volunteering to lead our 
legal department’s first ever Charitable Committee. As a young 
attorney, I knew I wanted to become involved in pro bono but 
did not know where to start. I recognized that by volunteering 
to lead the committee I would finally have to give priority 
to pro bono, and I would have more resources than if I went 
about it on my own. We partnered with Sidley Austin LLP and 
their Pro Bono Committee to identify opportunities for our 
colleagues in the Bay Area and beyond. The committee had to 
plan and deliver quarterly pro bono and other charitable activi-
ties in 2019. And we did it!

What type of pro bono work are you involved in? 
Together with Sidley Austin, we partnered with Community 
Legal Services in East Palo Alto (CLSEPA) to provide legal 
services for veterans in the Homeless Veterans Rehabilitation 
Program (HVRP). HVRP is a residential program offered 
through the VA Health Care System. One of the hurdles that 
some of these veterans face is their criminal record. CLSEPA 
trained Roche and Sidley volunteers on how to review crim-
inal records and petition for dismissals and reductions. We 
then met with veterans to discuss the outcome of their records 
review, prepare their paperwork, and help draft declarations. 
Though this is not your traditional type of health law pro bono 
work, meeting with these veterans and hearing their stories and 
how committed they are to working through their program is 
inspiring. Without taking proactive measures to address their 
criminal histories when they exist, these veterans would not be 
able to obtain stable housing, employment, or benefits. That we 
are able to assist them in their journey through the VA Health 
Care System is humbling.

How is your pro bono work different than your day-
to-day work? 
Often my day-to-day work is with other corporate entities 
and their representatives to address transactional or regula-
tory matters. My pro bono work, on the other hand, is with 
individuals who need assistance to get their life back on track. 
Because they are so different, I enjoy being able to switch 
between the two. It has allowed me to work on my agility, while 
also improving my communication skills. The personal touch 
that comes with pro bono work puts things in perspective and 
allows me to return to my day job with renewed purpose.

What suggestions do you have for young attorneys 
who may be hesitant to get involved in pro bono 
activities because they feel they lack expertise?
My recommendation is to reach out to your network and see 
what opportunities they can share. You do not need to reinvent 

the wheel when it comes to pro bono work. There are many 
organizations that have everything set up; they just need people 
like you who have the time and commitment to help them 
deliver on their promises to their clients. And if they say, “no 
experience necessary,” trust that. 

 If you are in-house, I specifically recommend reaching out to 
one of your outside counsel who already has an established pro 
bono program. They may have pro bono work that needs more 
staffing, or they may have more resources to help you find a pro 
bono organization that fits your or your department’s interests.

What are you most proud of in relation to your pro 
bono work?
I am most proud of seeing what we as a legal department were 
able to achieve in one short year through the efforts of the 
Charitable Committee. Through partnering with Sidley Austin, 
CLSEPA, HRVP, and our business colleagues, we volunteered 
over 1,000 hours. In addition, the committee’s membership has 
doubled. With that amount of interest and dedication, I believe 
we will be able to have an even greater impact in 2020. 

How does your organization encourage attorneys to 
engage in pro bono?
When we started the Charitable Committee, our goal was to 
provide enough volunteer opportunities so that everyone in the 
department, regardless of skill level or specialty, could partici-
pate in at least one event. We hold quarterly events at each of our 
locations, split during work hours and off-work hours. We also 
set up a tracking system so that everyone could anonymously log 
their time. This in turn allowed us to measure what we were able 
to accomplish as a team over the course of a year. At the end of 
the year, we acknowledged our top three volunteers. 

How has your pro bono service made you a better 
health care lawyer?
As a health care attorney, any time you sit face to face with a 
patient or pro bono client, you will walk away with a better 
understanding of how your professional work impacts individ-
uals on a personal level. After my first face-to-face session with 
a veteran at the HVRP, I was moved by my client’s story and 
felt honored that I could, in some small way, make a positive 
impact in their life. I left with a renewed passion for health care 
law and pro bono work, and I now try to bring more empathy to 
my professional life.

About the Interviewer 

Avery A. Schumacher (aschumacher@
bricker.com) is an Associate with Bricker & 
Eckler LLP in Columbus, OH, where she 
focuses her practice on medical staff, creden-
tialing, peer review, and quality improvement 
issues. She also represents hospitals and other 

health care organizations in contractual arrangements, 
including a variety of hospital-physician relationships, coun-
seling clients on operational and fraud and abuse compliance 
matters. Ms. Schumacher is an active member of AHLA. She 
serves on the AHLA Young Professionals Council and leads its 
Pro Bono Workgroup. 
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Career Center

Online Career Center Snapshot

AHLA’s Online Career Center will allow you to:

Manage Your Career

•  Search and apply to more health law jobs than in any other job bank.

•  Upload your anonymous resume and allow employers to contact 
you through the AHLA Career Center’s messaging system.

•  Set up Job Alerts specifying your skills, interests, and preferred 
location(s) to receive email notifications when a job is posted that 
matches your criteria.

•  Access career resources and job searching tips and tools.

• Have your resume critiqued by a resume-writing expert.

Recruit for Open Positions

•  Post your job in front of the most qualified group of health law 
professionals in the industry.

•  Promote your jobs directly to candidates via the exclusive  
Job Flash email.

•  Search the anonymous resume database to find qualified candidates.

•  Manage your posted jobs and applicant activity easily on this  
user-friendly site.

For more information and to start the journey to enhance 
your career or organization, please visit the AHLA Career 
Center at https://careercenter.healthlawyers.org. 

2800+ 
Employers

820+ 
Job Seekers

60+ 
Open Positions
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Featured Print Listing:

Connecticut
Hartford, CT: Health Care/Nonprofit Attorney—
Reid and Riege PC. Reid and Riege PC, a 
mid-sized Connecticut law firm with a well-es-
tablished corporate health and human services 
practice, seeks an attorney with at least three 
years of experience in health care regulatory 
matters (including Stark, Anti-Kickback, and 
HIPAA compliance) and related corporate 
transactional work to join our growing downtown 
Hartford office.

Qualified candidates will have exceptional writing 
ability, demonstrated experience with counseling 
both nonprofit and for-profit health care and human 
service organizations, and a defined vision of their 
role as a legal advisor. Portable business is a plus, 
but not a requirement.

The successful candidate will possess strong 
organizational and communication skills, an 
aggressive work ethic, and excellent judgment. 
We offer significant opportunity for career 
advancement in a fast-paced but professional 
environment, an excellent benefits package, 
and compensation commensurate with level of 
experience.

Interested candidates should submit a cover letter, 
resume (including law school GPA and ranking,  
if applicable), writing sample, and transcript to: 
sdickerson@rrlawpc.com, Sandra Dickerson, 
Administrative Manager, Reid and Riege PC,  
One Financial Plaza, Hartford, CT 06103.

https://careercenter.healthlawyers.org
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Opioid Prescribing
AN AHLA 50 STATE SURVEY WITH SUMMARIES AND LINKS

An indispensable resource for anyone 
concerned with state opioid prescribing 
requirements, this state law survey  
provides detailed references to state  
authority with respect to:

• Prescription drug monitoring requirements

•  Opioid-related licensure, disciplinary, and other  
requirements for physicians, physician assistants,  
and advanced practice registered nurses

•  Related state Medicaid requirements and workers’ 
compensation requirements

•  Additional state-level initiatives and resources  
designed to combat the opioid crisis

This instant PDF download includes links to critical  
authority and other resources.

NEW FROM AHLA

To purchase and download, visit www.healthlawyers.org/opioidsurvey

Opioid Prescribing
An AHLA 50 State Survey with  

Summaries and Links

Created by the AHLA Physician Organizations Practice Group

Members of the Physician Organizations Practice Group have access to these valuable state summaries  
at no charge on their Practice Group webpage. To join, call (202) 833-1100 and select menu option 2  
for Membership Services.

http://www.healthlawyers.org/opioidsurvey


LEARN. 
NETWORK. 
ENGAGE.

Nashville, TN  |  JW Marriott Nashville  |  April 20-22, 2020

Health Care  
Transactions

This program is a unique opportunity to learn the latest commercial  
developments, strategies and deal forecasts from noted experts.  
Gain insight into the business and legal issues involved in contemporary health care business  
transactions, including emerging care models, M&A trends, financing techniques, deal risk manage-
ment strategies, post integration lessons, and much more. The program also provides attendees with 
invaluable networking opportunities with leading health care executives, attorneys, investment bankers, 
valuation experts and other health care consultants and advisors from across the country, who are  
recognized deal-makers and shakers in the health care community.

For More Information, visit:  
www.healthlawyers.org/healthcaretransactions2020

https://communities.healthlawyers.org/healthcaretransactions2020/home

