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Tough Decisions Ahead:  
When Is Hospital Closure the Right Decision?
Sandra M. DiVarco and Kerrin B. Slattery, McDermott Will & Emery LLP

There is consensus among health industry financial analysts, 
academia, and the press that 2019 will continue the trend of 
increased numbers of hospital closures and bankruptcies. 
Experts predict the potential creation of “health deserts” for 
communities served by smaller independent hospitals at height-
ened risk of closure. When faced with operating in a highly 
competitive health care marketplace and the attendant economic 
realities, hospitals and their governing bodies may be forced to 
make tough decisions and consider affiliation, repurposing the 
hospital’s acute care operations, or closing entirely. This article 
outlines the characteristics of “at risk” hospitals, identifies the 
process of assessment and analysis of strategic options, and 
describes the process and regulatory details involved should the 
hospital determine that its best option is to close. The charac-
teristics of an “at risk” hospital and considerations for closure 
are instructive both for those facilities that might fit the profile 
themselves, and for those facilities or regional systems consid-
ering how best to ensure care of the communities served in the 
absence of or material changes to a competitor.

“At Risk” Hospitals
Health care industry analysts generally agree that the number 
of “at risk” hospitals will continue to grow. For example, in its 
comprehensive August 2018 report,1 a team of Morgan Stanley 
analysts concluded that 18% of U.S. hospitals are “at risk” of 
closure or are “weak,” influencing the team’s recommendations 
on certain investments in the market.2 Contrasting “at risk” 
hospitals with their counterparts that may fare better in the 
marketplace, others have analyzed in depth what it takes to 
be a successful stand-alone hospital “survivor.” For example, 
highlighting the flip side of certain features Morgan Stanley 
identified for “at risk” providers, The Chartis Group identified 
eight characteristics of stand-alone hospitals that continue to 
successfully operate.3

Consideration of “at risk” and “survivor” criteria is partic-
ularly relevant to hospitals located in non-urban communities, 
where smaller patient populations and a higher reliance on 
governmental payers contribute to financial pressures. Recent 
reports noted that nearly 90 rural hospitals have closed their 
doors in the past eight years and estimated that hundreds of 
other rural hospitals may face the same fate.4 While far from a 
new phenomenon, in articulating the plight of rural hospitals, 
analysts have recently cited factors such as the failure of smaller 
rural facilities to recover from the 2008 recession, changes in 
demographic trends, market trends favoring increased M&A 
activity, decreased demand for inpatient services, and new 
models of care.5

Strategic Analysis & Assessment
For a hospital that falls within or shares many features of an 
“at risk” hospital, it is critical for management and the board to 
undertake a strategic analysis of its circumstances and prospects, 
and assess the options that may be available up to and including 
closure. On a basic level, these options include affiliating with 
a larger or financially stronger provider that can support the 
hospital, repurposing the hospital as a different type of facility 
(e.g., a robust outpatient center and freestanding emergency 
department (ED)), continuing to operate as is, or closure.

By necessity, making any such decision is within the power 
of the hospital’s governing body. As a board-directed exercise, 
this determination should involve internal and external advi-
sors, including experts in finance, investment banking, public 
and government relations, and legal. The hospital’s board has 
a fiduciary duty to exercise due care and carefully evaluate all 
options in the best interest of the organization, undertaking 
appropriate due diligence in making its determination.

Prior to a closure determination, hospitals could first 
consider a sale to a third party or affiliation with another 
provider or system to support its ongoing operations. Such 
transactions often can be structured in a way that retains a level 
of local oversight and control and can certainly at least forestall 
the need for closure. However, full implementation of such affil-
iation likely will require tough decisions, as material changes 
to hospital operations and/or governance structure may be 
needed to avoid costly redundancies and better complement the 
resources within the acquiring system.

With or without affiliating, hospitals also might consider 
downsizing and/or limiting acute care services either as a strategy 
to continue operating as a freestanding facility or to staunch 
losses and gain efficiencies. While limiting or eliminating acute 
care services might help the bottom line, such actions have wide-
reaching community impacts, including reducing the availability 
of services in the community and employment opportunities. 
However, such decision may be the right one long term for the 
organization and the community, and, like affiliation, forestalls the 
more draconian option of closure.

Ultimately, a hospital might determine that closure, relin-
quishment of its hospital license, and cessation of operations is 
in its best interest. Any board making such a difficult decision 
will need to demonstrate to its stakeholders (e.g., employees, 
medical staff, patients, family members, and the local commu-
nity at large) and regulatory bodies that it has thoroughly 
considered and documented the decision. These considerations 
include, by way of example, the reason for the decision, the 
availability of other services or facilities in the service area, a 
detailed closure plan and timeline, and anticipated use of the 
physical plant and equipment after closure.6
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When faced with operating in a highly 
competitive health care marketplace and 
the attendant economic realities, hospitals 
and their governing bodies may be forced 
to make tough decisions and consider 
affiliation, repurposing the hospital’s acute 
care operations, or closing entirely.

Developing a Comprehensive Closure Plan
To determine whether closure is the most viable option, the 
board of a hospital will need to understand key components of 
a closure plan and communicate such components to stake-
holders and regulatory bodies. In addition, once a decision 
is made, a detailed and comprehensive pre-closure plan is 
critical to ensure the health, welfare, and safety of the hospi-
tal’s patients and to minimize the risks associated with such 
an undertaking. Ceasing operation as a hospital cannot be an 
instantaneous process. Rather, proper closure of a hospital 
involves a multi-step process that relies upon careful planning 
and coordination. Closing a hospital can generate significant 
legal issues that, if not resolved properly, could create liability 
for the hospital and its officers and directors. Careful note 
should be taken that the time periods provided under the law 
for taking various actions will not always fit reality.7 In some 
instances, the law imposes deadlines that cannot be met under 
the circumstances, which poses potential risk for the hospital.

Every organization is unique and internal diligence work 
must be undertaken to develop a closure plan. Failure to do 
so will cause the closure process to take longer, utilize greater 
resources, and increase the cost. Such diligence should be a 
holistic review of information including current debt instru-
ments, contracts, hospital finances, liabilities, property status/
title issues, and identification of regulatory approvals necessary 
to close the hospital. Critically, it will be necessary to determine 
where and how the hospital’s existing patients will be able to 
access care in the event of closure. This comprehensive review 
will reveal information that helps frame the timeline needed to 
implement the closure in an orderly manner.

Although not an exhaustive checklist for all issues that 
might arise out of the closing of the hospital, the following 
areas should be considered in any closure plan. Each organiza-
tion should carefully review and consult with counsel on the 
impact of state and local laws on its circumstances.
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Closing a hospital can generate significant 
legal issues that, if not resolved properly, 
could create liability for the hospital and its 
officers and directors.

Federal
Generally, regulatory agencies, both governmental and 
nongovernmental, often require advance or contemporaneous 
notice when a hospital is planning to shut down operations and 
discontinue providing services. Failure to give proper notice 
may subject the hospital to fines, sanctions, loss of entitlements 
to governmental payments, and possibly even injunctions 
against closure (at least for some limited period of time). For 
example, for a hospital enrolled in Medicare, federal regula-
tions require that a provider ceasing to do business and thereby 
terminating its Medicare agreement with the Centers for Medi-
care & Medicaid Services (CMS) must provide written notice 
of the cessation to CMS. The hospital also will have to publish 
notice to the public in a newspaper at least 15 days before the 
effective date of the termination. Most hospitals have other 
general federal certifications,8 each with different notification 
requirements, some of which are prior to closure and some of 
which are after.

State
While each state will differ in its requirements, there are 
commonalities. The first is the hospital licensing regulations 
and any specifications regarding notice of closure. State licen-
sure acts can be silent on the closure of a hospital, although the 
expectation is that a closing hospital will work with the state 
agency to plan for the closure. Some states have specific time 
periods for notice before closure. By way of example, in Illinois, 
a hospital operating under a license from the Department of 
Public Health must notify the department of an impending 
closure of the hospital at least 90 days prior to such closure. 
Many states also require a plan for managing medical records 
and retaining records for designated periods following closure.

Separately, many states still have certificate of need (CON) 
requirements and closure of a hospital may require approval 
by this additional regulatory body.9 The regulations governing 
this process, and the frequency of approvals and meetings, 
makes this a key timing issue in cases of closure, particularly as 
it may require substantial lead time. While states vary in their 
requirements for closure CONs, applications typically include 
detailed information on the closure; information that will also 
be important to the state department of public health in the 
licensing context. In addition, a hospital seeking to close may 
have to provide information regarding the cost of closure and 
the financial feasibility of completing the closure plan.

Under state charitable trust laws, hospitals that hold  
charitable donations, both donor-restricted and unrestricted,  
may need to report to and/or coordinate with the office of 
the state Attorney General regarding such funds. Generally, 
restricted donor/charitable funds cannot be used to pay general 
creditors of the hospital and may have to be gifted to another 
charitable entity.

Local/Miscellaneous
The hospital may find local governmental agencies most sensi-
tive to community reaction to the closure and, consequently, 
inclined to enforce the law strictly. Local governmental agen-
cies that require notice usually include the municipal or county 
department of health, the local zoning board, and various 
municipal or county departments or divisions that regulate 
operating permits for such things as buildings, elevators, and 
laboratories.

Accrediting Organizations
Notice of closure also will need to be sent to all accrediting 
organizations. For example, The Joint Commission requires 
notice of any significant reduction in the number of beds or 
other organizational changes, which would include closure, as 
soon as reasonably practical.10 Other accrediting organizations 
may have mandatory or voluntary notice of the closure.

Physician and Employee Contracts; Retention of Key Employees
Well-planned communications with medical staff leaders and 
members concerning the closure are critical, given that they are 
important stakeholders and are critical to ensuring continued 
operation until closure. Further, to the extent there are contracts 
with physicians, such contracts need to be examined for 
termination processes. Hospitals will need to consider practical 
approaches to unwinding such arrangements, including, for 
example, waiving restrictive covenants. At the same time the 
organization is looking to unwind certain contracts, it may also 
need to consider entering into retention agreements with key 
management and staff to secure their effort through closure.

Employee Matters
A major consideration in any closure is the process for dealing 
with employees. The closing of a hospital will inevitably 
involve terminating the hospital’s employees. To minimize 
the liabilities associated with such employee terminations, 
the hospital should strictly adhere to the requirements under 
state and federal statutes regarding employee rights and to the 
policies and procedures set forth in employee handbooks, if 
any, and in the benefit plan documents. As with medical staff, 
it is important that the hospital inform its employees about the 
reasons for the closure, the procedures to be undertaken, and 
the benefits available to terminated employees.

All employment contracts should be reviewed to assess 
the liability issues for terminating such contracts early. On 
the legal front, many contracts may contain notice periods for 
termination that, if not followed, could expose the hospital to 
liability. Depending on the other employment opportunities 
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in the community after knowledge of the impending closure 
becomes widespread, some physicians and employees may 
depart. Additionally, if the hospital has a severance program 
(written or unwritten policy), or if severance provisions appear 
in employment agreements with management, physicians, or 
other employees, an analysis of the related financial liability 
should be prepared.

Assuming the relevant thresholds are met in terms of 
number of employees to be terminated (i.e., 100 or more), the 
Worker Adjustment and Retraining Notification Act (WARN 
Act) requires that the hospital give 60-days prior written notice 
of the closing to employees, collective bargaining units, and 
local government agencies, subject to limited exceptions.11 
Failure to follow the notice requirements will subject the 
hospital to monetary penalties, including back pay to each 
employee for each day of violation and employee benefits, 
including the cost of medical expenses incurred during the 
employment loss that would have been covered under an 
employee benefit plan if the employment loss had not occurred.

Employee Health and Welfare Benefit Plans
All employee welfare benefit plan documents (e.g., medical, 
dental, vision care, long-term disability, voluntary life insur-
ance) should be reviewed to determine appropriate termina-
tion procedures, including notice to employees. Additionally, 
an analysis of any financial liabilities associated with such 
terminations should be prepared. Depending on the type of 
coverage offered, upon termination of employment the hospi-
tal’s employees may be entitled to continuing COBRA coverage, 
or the plans may afford the employee an opportunity to convert 
the plan benefit to an individual policy benefit. Plans with such 
conversion rights typically require advance notice to employees 
of the plan termination and conversion rights.

Copies of all employee retirement benefit plans must be 
reviewed for employee notice provisions as well as termination 
provisions. Creating and offering such plans is subject to a 
fiduciary duty to plan participants and beneficiaries, and there-
fore the hospital board (or its designee) will be responsible for 
terminating and then shepherding the process to fully liquidate 
any such plan and ensure that all assets are disseminated to all 
participants (whether current or former employees, or other 
beneficiaries). As this process takes time, the hospital may 
need to consider engagement of an outside firm to manage this 
process post-closure.

With respect to any defined benefit pension plans that may 
be in existence at the time of closure, the funding status of the 
plan could require the hospital to engage in additional dili-
gence and develop financial contingency plans to effectively 
wind down the plans in a way that complies with the law and 
addresses any over- or under-funding issues. Importantly, any 
defined benefit pension plan that is subject to the Employee 
Retirement Income Security Act can only be terminated on a 
fully funded basis in accordance with Pension Benefit Guaranty 
Corporation termination processes.

Closure is presumed to be a decision of 
last resort, but it may be unavoidable and 
ultimately the right decision.

Communications Issues
No community wants to lose “its hospital.” Communication 
with the community regarding the reasons for the closure 
is essential. Notwithstanding the hospital’s motives and the 
necessity of closure, the community may react with hostility, 
which can influence government agencies from which the 
hospital must obtain approvals, thereby complicating and 
prolonging the process. The hospital will need to identify 
community stakeholders and develop plans for each, including 
politicians, community groups, social services agencies, other 
service providers, and state agencies. The significant commu-
nity impact of the change calls for engagement of an experi-
enced public relations advisor to assist in crafting the message 
and gaining local stakeholder buy-in.

Final Steps and Logistics 
As part of the closure plan, the hospital must develop a plan for 
the actual physical shutdown of its facilities. The plan, among 
other things, should identify the critical employee functions 
right up until the time of closure and provide a timetable for the 
reduction of the hospital’s employees as the closure progresses. 
Most importantly, the plan should provide comprehensive 
closing guidelines for each of the hospital’s clinical service areas.

In physically winding down the clinical services provided 
by the hospital, the plan must address the following issues:  
(1) the discontinuance of accepting hospital admissions;  
(2) closure of the hospital’s ED; (3) discontinuance of prospec-
tive operating room bookings and the possible cancellation 
of scheduled surgeries; (4) transfer of patients to other facil-
ities providing the appropriate level of care; (5) closure of 
the hospital’s off-site and outpatient facilities; (6) closure of 
inpatient services such as imaging, rehabilitation, physical, and 
respiratory therapy; and (7) closure of the morgue and arrange-
ments for bodies stored at the morgue. The plan should provide 
information regarding how and when to contact public safety 
agencies, including the relevant police and fire department, as 
well as (and especially) regional emergency medical services 
and ambulance providers about the hospital’s closure and the 
date on which it will no longer accept admissions.

Furthermore, the plan should include procedures for: (a) 
collecting patient accounts receivable; (b) inventorying all 
hospital equipment, supplies, and inventory and returning items 
where necessary; (c) accounting for all medical supplies and 
drugs; (d) arranging for the removal and disposal of hazardous 
medical waste; (e) arranging for security services to watch over 
the vacated premises; and (f) removal of signs indicating the 
presence of the hospital (e.g., blue “H” signs on the highway).
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One of the key post-closing issues is the need for the 
hospital to have medical and business records stored in hard 
copy and electronic repositories. Pursuant to various state or 
federal statutes, such records must be retained for varying 
periods. Additionally, a custodian must be designated for 
retrieval purposes, if ever necessary. As part of the closure 
process, the hospital must make arrangements for the storage, 
retrieval, and ultimate disposal of certain records, including 
medical, drug, and employment.

Additional post-closing issues to be addressed may include 
filing final tax returns, filing a final cost report covering the final 
Medicare period up to the effective date of the hospital’s cessa-
tion of participation in the Medicare program, and purchasing 
tail insurance covering pre-closure hospital operations.

Conclusion
Closure is presumed to be a decision of last resort, but it may 
be unavoidable and ultimately the right decision. Thoughtful 
consideration in advance of such a decision is not only required 
of a governing body, but also necessary to communicate and 
effectively implement the decision. 
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