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 #MeToo and Medical Staffs: Best Practices for  
Handling Allegations of Physician Sexual Misconduct

By Alexis L. Angell, Polsinelli, and Mercedes Varasteh Dordeski, Behavioral Health Professionals Inc

For over 25 years, Dr. Lawrence “Larry” Nassar was 
a prominent team physician with USA Gymnas-
tics and an assistant professor at Michigan State 
University’s (MSU’s) College of Osteopathic Medi-
cine. Nassar had earned a reputation as a “miracle 

worker” for his success in relieving pain and injuries associated 
with the rigors of gymnastics, and recruiters for the MSU 
gymnastics team touted Nassar’s presence as a perk of being on 
the squad.1 

However, earlier this year hundreds of young female gymnasts 
testified during Nassar’s high-profile criminal trial about the sexual 
abuse they suffered at the hands of Nassar.2 Even more shocking 
than the tearful testimony given by many Olympic gold-medal 
gymnasts, including Aly Raisman and Jordyn Weber, were later 
revelations that many administrators and coaches at MSU received 
complaints of sexual abuse at Nassar’s hands from female athletes 
for years, yet he was permitted to keep seeing patients.3 In fact, even 
though MSU’s Title IX department investigated Nassar in 2014 and 
expressly prohibited him from treating patients without an aide 
or nurse present (among other restrictions), MSU failed to enforce 
these requirements. According to published reports, when new alle-
gations about sexual abuse by Nassar surfaced in 2016, then-dean 
of MSU’s College of Osteopathic Medicine, Dr. William Strampel, 
emailed Nassar and wrote “I am on your side.”4 

On February 5, 2018, Nassar was sentenced to 40 to 125 
years in prison.5 In May 2018, MSU announced a settlement to 
pay $500 million to 332 of Nassar’s victims.6 

In the wake of the settlement, hospitals and health care 
providers across the country are scrambling to ensure sexual 
misconduct allegations are handled appropriately. However, 
while Nassar’s egregious conduct involved hundreds of victims, 
most sexual misconduct allegations may not be as clear cut. 
This article discusses best practices for health systems and 
medical staff leadership to implement when addressing allega-
tions of sexual misconduct (including sexual harassment) by 
physicians. While sexual misconduct can of course be carried 
out by employees at any level throughout a health care organi-
zation, this article focuses specifically on physician misconduct. 

Recent Case Law on Health Care Organization’s 
Liability for Physician Misconduct
The general (and majority) rule is that an employer or principal 
is only liable for the acts of an employee/agent if the employer/
principal knew or should have known of the employee’s 

propensity to commit such improper acts. For example, in 
Helfers-Beitz v. Degelman,7 a female patient sued the physi-
cian and the hospital where he had privileges following two 
instances of sexual misconduct. (The physician admitted the 
misconduct was not committed for medical reasons.) The 
patient sued the hospital, among others, for negligent hiring, 
negligent retention, negligent supervision, and negligent 
credentialing.

The court dismissed the case against the hospital, holding 
that an employer may be liable to a party if the employer knew 
or should have known about the dangers an employee may 
present to third parties. In this case, the hospital, through its 
credentialing process, reviewed the physician’s background 
and credentialing file from the hospital where he was previ-
ously employed, and had no reason to believe or know that he 
presented a threat to patients. 

In Doe v. Borromeo,8 a female patient sued the physician for 
sexually assaulting her during an examination. The patient also 
sued the hospital where the physician held privileges for direct 
and vicarious liability and negligent supervision. The court 
determined that the duty standard for a negligent supervi-
sion claim “mirrors the one Michigan courts have long relied 
upon in the closely related context of negligent retention,” and 
that, under that standard, the inquiry turns on whether the 
employer “knew or should have known of [the employee’s] 
propensity, if any, to commit criminal or tortious acts.”9 Citing 
this fact issue, the court denied the hospital’s motion for 
summary disposition. 

In jurisdictions applying such standards, a turning point 
involving liability for physician misconduct will hinge on the 
hospital’s credentialing, privileging, and subsequent moni-
toring. Importantly, this obligates hospitals to carefully investi-
gate any allegations of sexual harassment and misconduct and 
ensure any inappropriate conduct is swiftly addressed. 

Investigating and Addressing Alleged Misconduct
The fallout from the Nassar case, coupled with the recent 
#MeToo movement, has dramatically increased visibility of 
sexual misconduct and emboldened many victims to come 
forward. This, in turn, has galvanized many health care 
providers to revamp their policies and procedures regarding 
incidents of alleged sexual misconduct. 

Generally speaking, physician sexual misconduct can take 
two forms—misconduct directed at other medical profes-
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sionals/employees (nurses, other physicians, administrative 
staff, etc.) the physician interacts with on a regular basis; 
and misconduct involving patients. With respect to the first 
category, when dealing with employed physicians, the alleged 
conduct often should initially be addressed through Human 
Resources (HR) channels. Health care organizations should 
have employee handbooks and policies that clearly and strictly 
prohibit any type of sexual harassment (along with other 
unlawful behaviors, such as discrimination or harassment 
based on race, religion, etc.) and require all alleged incidents 
of sexual harassment to be reported in writing to the employ-
ee’s supervisor. The handbooks/policies also should include 
language that if the employee is uncomfortable making a 
written report to the supervisor for any reason, the report may 
be made to another individual specifically designated within 
the policy (HR Director, compliance officer, etc.) Requiring 
written complaints helps protect against the “he said/she 
said” quagmire that can arise in subsequent litigation or 
Equal Employment Opportunity Commission/Civil Rights 
complaints filed by an employee. 

It is also helpful for policies and handbooks to have clear 
guidelines on what constitutes sexual harassment and inappro-
priate sexual conduct, and include examples of such prohibited 
behavior. Sample language regarding sexual harassment may 
state that: 

Sexual harassment can include, but is not limited  
to, the following:

❯❯ Sexual conduct that interferes with another 
employee’s work performance or creates an 
intimidating, hostile, uncomfortable, or offensive 
work environment.

❯❯ Personnel decisions (e.g. promotion, raises, 
scheduling) made by a supervisor based on the 
employee’s submission to or rejection of sexual 
advances.

❯❯ Submission to a sexual advance used as a 
condition of keeping or getting a job, whether 
expressed in explicit or implicit terms.

Sexual harassment also includes unwelcome sexual 
flirtations, advances or propositions, verbal abuse of 
a sexual nature, requests for sexual favors, unnec-
essary touching of any individual, graphic or verbal 
commentaries regarding the human body, sexually 
degrading words used to describe an individual, a 
display in the workplace of sexually suggestive objects 
or pictures, sexually explicit or offensive jokes, or 
physical assault.

A health care organization also should have a clear process  
for investigating complaints of sexual harassment by medical 
staff professionals or employees, and this process should be 
followed consistently. 

Finally, the organization must be cognizant of potential 
retaliation claims by the reporting employee. Employees who 
make complaints of sexual harassment often may later perceive 
any negative employment action, no matter how minor, as 
“retaliation” for making such a complaint. Organizations should 

proceed with caution when disciplining these employees, and 
ensure the underlying reasons for any negative employment 
action is carefully documented in the employee file. 

For example, if an employee who recently complained of 
harassment subsequently has performance issues, one option 
is to place the employee on a written Performance Improve-
ment Plan (PIP). The PIP should list, in as much detail as 
possible, the employee’s deficiencies, set out what is expected 
of the employee, and contain target dates for monitoring and 
re-assessment. The PIP should be reviewed with and signed by 
the employee. The employee also should be regularly moni-
tored and documentation of the same should be placed in the 
file. While there is no way to fully insulate an employer from 
liability, using a PIP is a good first step. Employers also should 
encourage employees to report all instances of retaliation and 
perceived retaliation in writing. 

To the extent the sexual misconduct allegations involve 
patients, standards of practice, or non-employed physicians 
who hold privileges at the health care entity, an investigation 
will often occur not just at the HR level, but also at the medical 
staff level. For example, a physician who tells a nurse sexually 
charged jokes while performing a surgical procedure raises 
two issues: one, what is the hospital’s duty with respect to 
protecting the nurse from the unwanted conduct, and second, 
was the inappropriate sidebar interfering with the physician’s 
ability to care for the patient? 

Incidents that raise concerns about physician competence 
and patient well-being, thereby necessitating peer review 
proceedings, may mean that the same witnesses are inter-
viewed twice—once by HR, and once by the Medical Executive 
Committee (MEC) or other appropriate committee. To preserve 
the peer review privilege, health care entities must ensure 
that all those involved understand the HR and peer review 
investigations are proceeding simultaneously, but on different 
tracks, and that information is not to be shared between the 
two investigations. Documentation also must be kept separate. 
For example, minutes from a peer review meeting concerning 
an accused employed physician should not be retained in the 
physician’s HR file. 

In addition to interviewing the accused physician 
(discussed below), the interview process should include not just 
the complainant but also, depending on the circumstances, 

The general (and majority) rule is 
that an employer or principal is only 
liable for the acts of an employee/
agent if the employer/principal 
knew or should have known of the 
employee’s propensity to commit 
such improper acts.
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potential witnesses or other victims of the misconduct. For 
example, if a nurse makes a complaint to HR about being 
groped by Dr. X, other nurses and staff who frequently interact 
with Dr. X should be questioned as well. For such interviews, 
it is essential not to ask leading questions (i.e., “Have you ever 
felt sexually harassed by Dr. X?”) but instead make inquiries 
in a non-directive way (“Have you ever experienced sexual 
harassment or misconduct by anyone during the course of your 
employment/tenure here?”)

Patients, employees, and personnel who have complained 
of sexual misconduct will likely expect to learn the outcome 
of the investigation; however, the confidential nature of peer 
review proceedings under applicable state law will bar disclo-
sure of such results. A health care organization should develop 
standard language for responding to questions about these 
investigations. The response should inform the complainant 
that the investigation has concluded, without disclosing specific 
findings or outcomes. This approach will ensure the organiza-
tion is sending a consistent message, and prevent members of 
the investigative team from disclosing more than they should 
and potentially jeopardizing the peer review privilege. 

For allegations involving a patient that also invoke the peer 
review process, clear policies should be in place for who is 
responsible for conducting such investigations—likely either 
the MEC or, at a larger health system, a separate committee 
such as physician behavior and wellness or an ad-hoc 
committee. If a separate committee is handling the investiga-
tion, it should report the findings to the MEC, which will then 
make a recommendation to the Board for the discipline, if 
any, to be imposed on the physician. The policy should include 
timelines for conducting interviews, as well as for completing 
the investigation after it is initiated. 

The policy may even go so far as to direct what the outcomes 
of the investigation should be. For example, if an investigation’s 
findings are inconclusive, the policy may state that no action 
is taken against the physician. The policy also should contain 
guidelines for progressive discipline, depending on the level of 
severity. A minor infraction—for example, making a comment 
to a patient that was intended to be harmless, but that offended 
the patient—may result in the physician being placed on a 
behavioral improvement plan. An extreme violation, such as a 
confirmed sexual assault, should result in immediate termi-
nation of the physician or his/her medical staff privileges, and 

will trigger National Practitioner Data Bank (NPDB) and state 
reporting requirements. In such cases, patients or employees 
may report the act to the police. (Note that state reporting 
requirements vary greatly from jurisdiction to jurisdiction 
in terms of whether sexual assaults committed by a health 
provider require reporting; to whom the report must be made; 
and the penalties associated with failure to report.) Health care 
entities should cooperate in the investigation with the advice of 
counsel to ensure the peer review privilege is maintained. 

Finally, as with the sample employee handbook language 
cited above, the Medical Staff Bylaws should contain language 
strictly prohibiting sexual misconduct directed to patients. 
Again, “sexual misconduct” should be clearly defined and 
include a detailed, but non-exhaustive list of the types of 
conduct the organization deems inappropriate. 

In all cases, investigations should include an interview with 
the accused practitioner. During the interview, the physician 
should be educated and reminded about existing sexual harass-
ment and misconduct policies, whether or not the allegations 
are actually substantiated. In a case such as Dr. Nassar’s, where 
the physician alleges the complained-of conduct was medically 
necessary, another physician in the same specialty may be 
interviewed or an outside expert may be retained to help deter-
mine the veracity of the practitioner’s claim. 

As a further safeguard, organizations may want to consider 
implementing protocols for certain procedures during which a 
minor patient and/or guardian may perceive legitimate actions 
to be inappropriate. For example, a pending Michigan bill 
would require any medical treatment involving vaginal or anal 
penetration of a minor to be within the scope of practice of the 
licensee’s or registrant’s health profession, and (unless waived by 
the patient) monitored by a medical assistant or other licensee. 
Furthermore, the minor’s parent or guardian must provide 
written consent to the procedure, and that consent must be kept 
with the patient’s medical records for not less than 15 years.10 
Utilizing a policy with similar requirements could help reduce 
the probability of health care organizations receiving complaints 
or misconduct allegations by parents or minors. 

Reporting Requirements
Health care organizations also should be aware of state and 
federal requirements for reporting sexual misconduct, espe-
cially when the offenses involve a minor child. In Michigan 
for example, certain categories of persons (including, but 
not limited to, physicians, physician’s assistants, emergency 
medical care providers, and school counselors and teachers) are 
required to report child abuse, which by statute includes sexual 
abuse or assault of a child, to Children’s Protective Services.11 
A bill pending in the Michigan legislature would amend 
the statute to include physical therapists, physical therapist 
assistants, and athletic trainers among the individuals who 
must report suspicions of child abuse or neglect.12 Health care 
organizations should work with counsel to monitor legislation 
in their respective states for any changes to applicable reporting 
laws that would expand the scope of individuals required to 
make a report. 

Physicians accused of sexual misconduct sometimes 
may resign their privileges in response to the allegations. A 
physician’s resignation will most likely end the health care 
entity’s investigation. Health care entities must be aware of 
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the NPDB guidelines on reporting a resignation while under 
investigation or to avoid an investigation, as well as state law 
requiring reports to the appropriate medical board or licensing 
agency. While physician investigations are not reported to 
the NPDB, a physician’s surrender or resignation of clinical 
privileges, or failure to renew clinical privileges, while under 
investigation or to avoid investigation must be reported to the 
NPDB.13 Failure to report to the NPDB may result in the health 
care entity losing federal immunity protections with respect to 
professional review activities for three years.14 State reporting 
statutes generally provide health care organizations with 
immunity for reports based on a reasonable suspicion or good 
faith belief that misconduct occurred.15 

Conclusion
As evidenced by the Dr. Nassar case, physician sexual miscon-
duct—or simply allegations of such misconduct—can easily turn 
into a nightmare for even the most reputable health care organi-
zation. Now more than ever, it is critical that organizations are 
proactive in investigating and addressing allegations of sexual 
harassment and misconduct, which include making sure medical 
staff members, employees, and patients know how to report inap-
propriate physician conduct. A well-strategized action plan can 
make the difference between organizations emerging from scandal 
relatively unscathed, or going down in flames. 
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