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COPAs: A Way Around Federal Antitrust Enforcement  
to Get Your Hospital Merger Through?

By Alexis James Gilman and Alexis V. DeBernardis, Crowell & Moring LLP

Competing hospitals recently used state Certificate 
of Public Advantage (COPA) and Cooperative 
Agreement (CA) laws to overcome Federal Trade 
Commission (FTC) opposition to their merger. The 

state of Tennessee and Commonwealth of Virginia approved 
the merger of Mountain States Health Alliance (MSHA) and 
Wellmont Health System, the largest hospital systems in north-
east Tennessee and southwest Virginia, pursuant to COPAs.1 
To obtain these approvals, MSHA and Wellmont committed 
to significant financial and clinical investments in community 
health, price caps, and other conditions. 

Because the FTC is on a long winning streak stopping 
hospital mergers in court, COPA laws may be one of the few 
ways that health care providers pursuing competitively chal-
lenging mergers may avoid a court challenge, but the COPA 
process can be time consuming, costly, and burdensome. 
MSHA and Wellmont pursued a COPA for over two years and 
submitted voluminous information to state regulators before 
obtaining a decision. Eventually, they succeeded.

Background on COPAs
State COPA laws seek to immunize certain transactions from 
federal (and sometimes state) antitrust liability under the “state 
action doctrine.” The state action doctrine provides antitrust 
immunity when a state (1) clearly articulates an intent to 
displace competition with a regulatory regime, and (2) actively 
supervises the otherwise anticompetitive conduct.2 

Recently passed COPA laws, including those in Tennessee3 
and Virginia,4 have sought to provide state action immunity to 
hospital mergers. Under these laws, the state health department 
or agency—sometimes with attorney general concurrence or 
comment—may approve potentially anticompetitive mergers 
when the merger’s benefits outweigh the harm. These laws 
typically identify key benefits and disadvantages to be weighed. 
The process generally involves the filing of an application by the 
merging parties; fulfilling requests for follow-up information 
from the department of health; providing an opportunity for 
written public comments; and possibly even holding public 
hearings. Finally, the health department typically issues a 
written decision and may impose commitments on the merging 
parties as a condition of COPA approval.

MSHA/Wellmont COPA Process
On September 16, 2015, MSHA and Wellmont submitted a 
Letter of Intent to apply for a COPA in Tennessee.5 Five months 
later, the parties filed their 145-page COPA application and 
numerous appendixes. Subsequently, the Tennessee Depart-
ment of Health (TNDOH) made several requests for additional 
information. Even then, the parties later withdrew their filing 
to submit even more materials, including three expert reports. 
In addition, the TNDOH held six public hearings and received 
written public comments. 
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In Virginia, the process was similarly lengthy. The parties 
first applied for approval from the Southwest Virginia Health 
Authority (SVHA) on February 16, 2016. Over the next ten 
months, the SVHA received public comments and held 
“listening sessions” and a public hearing on the proposed 
Cooperative Agreement. On December 22, 2016, the SVHA 
issued a nearly 200-page report recommending that the 
Commissioner of the Virginia Department of Health (VDOH) 
approve the CA with 37 proposed commitments.6 

Subsequently, the VDOH requested additional information 
from the parties and accepted written public comments. As in 
Tennessee, the parties requested on February 3, 2017 a delay in 
the VDOH’s decision so they could submit additional infor-
mation. The VDOH’s decision deadline was extended multiple 
times to track timing in Tennessee; meanwhile, the parties met 
with multiple Virginia state officials.7

FTC staff actively participated in the states’ processes 
through oral and written public comments and advocacy. 
Throughout, FTC staff argued that the merger likely would result 
in higher prices, lower quality, a reduced incentive to innovate, 
and reduced access to care. They also argued that the parties’ 
proposed commitments failed to remedy the competitive harm, 
were flawed, and that such “behavioral remedies” would be diffi-
cult for the state to implement, monitor, and enforce.8 

MSHA and Wellmont argued that the merger would enable 
them to address the significant economic and health challenges 
in northeast Tennessee and southwest Virginia. In particular, 
the parties said the merger would enable them to reduce cost 
growth, improve quality, expand access to care, and improve 
overall community health through reduced service duplica-
tion, improved coordination, and an ability to make significant 
financial investments in community health over ten years.9 In 
the fall of 2017, Tennessee and Virginia issued their decisions.

Tennessee Approval
On September 19, 2017—over two years after the parties filed 
their Letter of Intent to apply for a COPA—Tennessee approved 
the COPA application. The TNDOH Commissioner’s approval 
letter cited northwest Tennessee and southwest Virginia’s 
“compelling” and “overwhelming” health care challenges, 
which the letter emphasized were “unique.”10 The Tennessee 
COPA approval letter is notable for its findings regarding the 
COPA’s potential benefits, comments about the parties’ argu-
ments, and the commitments it imposed: 

❯❯ Quality Improvement. The parties argued that the merger 
would enable them to become an integrated delivery system 
and improve quality, but the TNDOH said the parties 
were already integrated delivery systems and that “addi-
tional quality of health care benefits attributable solely to 
a combination of the two systems is likely to be marginal 
at best.”11 The TNDOH also said it “believes there is mixed 
evidence that hospital and health care systems mergers result 
in the provision of higher quality health care.”12 Ultimately, 
however, the TNDOH concluded that the parties’ financial 
investments, agreement to track quality, and state supervi-
sion would likely improve quality.13

❯❯ Preservation of Hospitals. The parties argued that the 
merger would address financial challenges at several of their 
small rural hospitals, which they said were at risk of closing. 
In light of a statutory factor that weighed whether the COPA 
would help preserve health care facilities in local commu-
nities, the parties committed to keep their hospitals open as 
health-care facilities for five years. The TNDOH recognized 
the serious financial challenges faced by rural hospitals, 
but stated that “maintaining a specific level of services at 
all rural hospitals is necessary in return for granting the 
COPA[.]”14 Ultimately, the TNDOH required the parties to 
keep all but a few hospitals open as hospitals providing a 
certain level of services.15

❯❯ Cost Savings. The parties expected to achieve $366 million 
in cost savings over five years and then $95 million over the 
subsequent five years due to the merger. The FTC argued that 
those cost savings might not materialize and if not, neither 
would the promised investments and community benefits. 
The TNDOH said cost savings would “count as a public 
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benefit only if they are passed along to consumers in the 
form of lower prices and through community reinvestment 
activities.”16 The TNDOH required the parties to provide at 
least $308 million in new funds to support community rein-
vestment activities, regardless of whether the merged firm 
achieved cost savings.

❯❯ Improved Utilization, Risk-Based Contracting. The parties 
argued that the merger would reduce overutilization through 
better coordinated care and provide the scale needed to 
enter into risk-based contracts with health plans. The FTC 
argued that overutilization could be addressed without the 
merger and that even smaller hospitals engage in risk-based 
contracting. The TNDOH said that the merger “may be able, 
but is not guaranteed, to provide the New Health System 
the ability to go to scale with risk-based contracts,”17 but it 
also said that the parties “face[d] barriers related to their 
size and scale.”18 Consequently, the TNDOH concluded that 
the COPA conditions would help address concerns while 
enabling the parties to address overutilization and better 
coordinate care.

❯❯ Reducing Duplication. The parties argued that the merger 
would reduce wasteful duplication of services. The FTC 
argued that such duplication actually represents competi-
tion, not wasteful spending, particularly in a Certificate of 
Need state like Tennessee, which must have determined that 
a need for duplicative services existed. The TNDOH stated 
that the “region does have examples of seeming duplication,” 
but that eliminating duplication “perhaps may in the long 
run conflict with improving the availability of care and with 
improving quality of care.”19 Ultimately, the TNDOH said 
that there was insufficient evidence to adequately assess the 
impact of eliminating duplication.

❯❯ Population Health Improvement. The parties proposed 
to invest $75 million over ten years in population health 
improvement. The FTC contended that the parties had not 
shown the merger was needed to engage in population health 
management. The TNDOH found that the parties would 
not pursue population health improvement efforts to the 
degree, or with the funding and incentive, they would under 
the COPA. The TNDOH did, however, establish specific 
processes, outcome goals, timelines, and consequences if the 
goals were not met by the deadline.20

❯❯ Price Caps. MSHA and Wellmont proposed certain price 
and inflator caps, which the FTC contended were flawed and 
likely to be ineffective.21 The TNDOH found that, “[w]ithout 
restrictions being placed upon the New Health System . . . 
it [is] likely that healthcare payors will experience adverse 
impact on their ability to negotiate appropriate payment 
and service arrangements with healthcare providers.” The 
TNDOH required additional price commitments to “limit” 
the adverse impact on payers.22

❯❯ Alternative Purchasers. One statutory factor considered was 
whether there were alternatives to the merger that would 
achieve the same benefits or a comparable (or better) balance 
of benefits to harms. Wellmont acknowledged that there 
were other bidders for its hospitals at the outset of its sale 
process, but argued that there was none today. The parties 
also argued that a buyer from outside the region would not 
provide the same benefits to the community. The TNDOH 
acknowledged that “many” of the benefits could be achieved 
through alternatives to the merger, but stated that,  
“[i]mportantly, mergers with outside entities . . .  would not 
be guaranteed to provide the protections and benefits” of  
the COPA.23

On January 31, 2018, the TNDOH made the approval official 
by issuing the certificate of public advantage. The TNDOH also 
issued the executed COPA approval conditions, called Terms 
of Certification, in a 50-page contract-like document, with an 
additional dozen appendixes and exhibits.  

Virginia Approval 
Subsequently, Virginia approved the cooperative agreement. 
On October 23, 2017, the Virginia Attorney General (AG) sent 
a “consultation letter” to the VDOH Commissioner with his 
conclusions and an economic analysis prepared by a health care 
economist.24 The AG’s key conclusions were:

❯❯ The “enhancement of hospital and hospital-related care” was 
a merger benefit, but at least some improvements could likely 
be realized without a merger;

❯❯ Proposed population health initiatives were “unambiguous 
benefits of the merger”;

❯❯ Preserving hospitals proximate to the community was  
“[p]erhaps the most important benefit to consider” and a 
“material benefit”;

❯❯ At least certain cost efficiencies could be achieved through 
other mergers;

❯❯ Improved utilization and duplication avoidance might 
provide “some benefits,” but otherwise discounted this 
benefit because Virginia “heavily regulated” hospitals’ 
capital spending through its Certificate of Public Need law, 
and a prerequisite for approval was showing a public need;
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❯❯ “The proposed price caps, while ameliorative, may not 
completely counteract the anticompetitive effects of the 
consolidation,” so there could be “future impacts associ-
ated with potential increases” in health care costs—but also 
noting that these negative impacts could be “far smaller” 
than if some or all of the Virginia hospitals closed;

❯❯ The merger could have negative effects on non-price (e.g., 
quality) competition and physician services;

❯❯ Previously, there may have been alternatives to the merger, 
but in light of the Tennessee approval and the “catastrophic 
repercussions” if the parties closed the merger in Tennessee 
and either shut down or sold off the Virginia hospitals, those 
alternatives “no longer carry the same degree of weight”; and

❯❯ The AG’s health care economist’s lengthy report—which 
concluded that the merger would harm competition and 
that neither the claimed benefits nor commitments would 
offset this harm—was “less relevant in view of the Tennessee 
approval and the Parties’ Revised Commitments.”25

On October 30, 2017, the VDOH Commissioner approved 
the CA based on her staff’s report and revised conditions that 
more closely aligned with Tennessee’s conditions. The VDOH 
staff report repeatedly acknowledged the FTC’s arguments, but 
said those arguments might not hold “in a region as unique 
as southwest Virginia,” particularly in light of the parties’ 
commitments.26 The VDOH Commissioner’s approval letter 
said the key factors in her decision included:

❯❯ “The strong competition between the Applicants has failed 
to provide meaningful, visible benefits to the people of 
southwest Virginia”; 

❯❯ The Virginia hospitals might close absent the CA  
commitments; 

❯❯ The parties’ commitments to create new capacity for health 
care services; maintain their three tertiary hospitals in 
Tennessee; establish an Accountable Care Community; 
and spend $75 million over ten years on population health 
improvement efforts;

❯❯ The cooperative agreement would “[s]peed[ ] the evolution” 
to risk-based and value-based contracting;

❯❯ The commitments would mitigate the loss of competition 
that could result in higher costs of care; and

❯❯ Ultimately, the benefits of the cooperative agreement and 
commitments were likely to exceed the likely disadvantages.27

FTC Response
Following the state approvals, the FTC has taken no action to 
stop the merger, which closed on February 1, 2018. The FTC 
decision not to contest further is not surprising in light of a 
similar decision it recently took in West Virginia. There, the 
FTC filed an administrative complaint against the proposed 

merger of two hospitals.28 Shortly before trial, West Virginia 
passed a cooperative agreement law, the parties applied for 
and received approval of their cooperative agreement, and the 
FTC ended its litigation. In a closing statement, the FTC said it 
closed the investigation in light of the CA approval. The FTC 
also stated:

  [W]e emphasize that we will continue to vigorously inves-
tigate and, where appropriate, challenge anticompetitive 
mergers in the courts and, if necessary, through state 
cooperative agreement processes. Our decision to dismiss 
the complaint without prejudice does not necessarily 
mean that we will do the same in other cases in which a 
cooperative agreement is sought or approved.

In the MSHA/Wellmont merger, the FTC followed through 
on its promise to investigate and challenge mergers through 
the cooperative agreement process, but it has not pressed on to 
court. The FTC has, however, issued a public notice calling for 
research on the impact of COPAs on the prices, quality, access, 
and innovation for health care services.29 

Lessons Learned
The MSHA/Wellmont matter provides several lessons: 
❯❯ An approved COPA may provide immunity from antitrust 
liability, but it does not provide immunity from an FTC investi-
gation or even suit. Consequently, parties pursuing a COPA may 
still face a lengthy and costly investigation by the FTC. And 
while the FTC has not challenged a merger in court during the 
COPA application process or after a COPA has been granted, 
that could change if it believes the requirements for state action 
immunity are lacking.

❯❯ The COPA process can be as or more lengthy and costly than 
a typical FTC antitrust investigation. 

❯❯ COPA commitments can be significant and long-lasting. 
The revised commitments in Tennessee and Virginia were 
tightened in ways that appear to have responded to concerns 
raised by the FTC about purported gaps and flaws in the 
parties’ proposed commitments.

❯❯ State regulators, and perhaps a COPA monitor, are likely to 
closely watch compliance with COPA commitments. How 
states will enforce non-compliance, however, has yet to be 
seen. The “nuclear option” for non-compliance may be to 
unwind the merger under a “plan of separation,” which 
certain states require as part of the COPA application.

❯❯ COPA decisions—while including factors considered in an 
antitrust investigation—consider a broader range of factors 
and weigh the advantages and disadvantages of a merger 
significantly differently than the FTC’s assessment, even 
when FTC staff tries to assess a merger under the state’s 
COPA factors. 
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Conclusion
COPAs have enabled merging hospitals to overcome FTC 
objections to their proposed merger, but recent experience 
also shows that this can be a difficult path. Parties have had to 
expend significant time, resources, and energy— and agree to 
significant and long term financial and operational commit-
ments—to get their COPA approved. While a COPA can enable 
health care providers to close a competitively difficult deal, it 
may be a long road rather than a short cut. 
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